
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 

JUN 0 7 2013 

CERCLA 104(e) INFORMATION REQUEST 
URGENT LEGAL MATTER: PROMPT REPLY REQUESTED 
VIA CERTIFIED MAIL #7010 2780 0002 4354 7675 

Mr. Jonathan Carroll 
For Lazarus Texas Refinery I; LLC 
16055 Space Center Blvd, Suite 235 
Houston, Texas 77062-6212 

Re: Falcon Refinery Superfund Site, Southeast of Ingleside in San Patricio County, Texas 
SSID No. 06TN and SSID No. 06MC 

Dear Mr. Carroll: 

The U.S. Environmental Protection Agency (EPA) seeks cooperation from the Lazarus Texas Refinery I, 
LLC (LTRI), a Delaware limited liability company recognized by the Texas Secretary of State to 
conduct business in Texas, in providing information and documents relating to the Falcon Refinery 
Superfund Site located southeast of Ingleside in San Patricio County, Texas (Site). The EPA has 
obtained information that LTRI has purchased the Site from the National Oil Recovery Corporation 
(NORCO) and Norcorom Industries, SRL (NORCO-SRL). NORCO is a potentially responsible party 
(PRP) for this Site. 

The EPA is seeking information from L TRI in order to understand the corporate organizational 
structures (parents, subsidiaries, and related entities) in connection with the purchase of the Site by 
L TRI. The EPA is also seeking information related to LTRI' s liability for the Site under the 
Comprehensive Environmental Response, Compensation, and Liability Act (see Enclosure 4, 
Attachments 6 and 7, two EPA Memorandums). 

This information request is not a determination that you or any of the related entities are responsible or 
potentially responsible for contamination that occurred at the Site. The EPA is sending this letter to aid 
the Agency in understanding the nexus of LTRI and related entities to the Site. The EPA does not expect 
you or any related entities to pay for or perform any site-related activities at this time. If the EPA 
determines that L TRI and/or any of the related entities are responsible or potentially responsible for 
response activities at the Site, you will receive a separate letter clearly stating such a determination as 
well as the basis the EPA has for the determination. 
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Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), Section 1 04( e), 
42 U.S.C. § 9604(e), gives the EPA the authority to require you to respond to this information request 
(see Enclosure 1). We encourage you give this matter your full attention, and we respectfully request 
that you respond to this request for information within thirty (30) days of its receipt of this letter. You 
may designate another official with the requisite authority to respond on your behalf. However, failure 
to respond to this information request may result in the EPA seeking penalties of up to $3 7,500.00 per 
day of violation. In addition, furnishing false, fictitious or fraudulent statements or representations is 
subject to criminal penalty under 18 U.S. C.§ 1001. Further, failure to comply with this information 
request may materially jeopardize your otherwise possible BFPP qualification. 

Please provide your written response to Mr. Robert Werner, Enforcement Officer, at the address 
included in the Information Request. Please refer to the enclosures below, which include important 
instructions and definitions, as well as the questions for response, in the preparation of your reply to this 
Information Request. 

If you have any questions regarding this letter, contact Mr. Robert Werner at (214) 665-6724. For legal 
questions concerning this letter, please have your legal counsel contact Ms. Gloria Moran, Attorney, at 
(214) 665-3193. Thank you for your attention to this matter. 

Enclosures ( 4) 

cc: Lazarus Texas Refinery I, LLC 

Sincerely yours, 

r;~3z;0-~-f;7J /~r~'(J 
Associate Director lT 
Technical and Enforcement Branch (SF-T) 
Superfund Division 



ENCLOSURE I 
FALCON REFINERY SUPERFUND SITE 

INFORMATION REQUEST 
RESPONSE TO INFORMATION REQUEST 

Under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), commonly 
known as the federal "Superfund" law, the U.S. Environmental Protection Agency (EPA) responds to the 
release or threat of release of hazardous substances, pollutants or contaminants into the environment to stop 
additional contamination and to clean-up or otherwise address any prior contamination. 

The EPA is requesting information under CERCLA Section 1 04( e). Section 1 04( e) may be found in the United 
States Code (U.S.C.) at Title 42 Section (section is denoted by the symbol"§") 9604(e) 42 U.S.C. § 9604(e). 

Pursuant to the authority of CERCLA §I 04( e), you are hereby requested to respond to the enclosed information 
request. If you have any questions concerning the Site's history or this information request letter, please contact 
Mr. Robert Werner, the designated Enforcement Officer for the Site, at phone number (214) 665-6724, fax 
number (214) 665-6660 or via email at werner.robert@epa.gov. Please mail your response within 30 calendar 
days of your receipt of this request to the following address: 

Mr. Robert Werner, Enforcement Officer 
Superfund Enforcement Assessment Section ( 6SF-TE) 
U.S. EPA, Region 6 
1445 Ross Avenue 
Dallas, Texas 75202-2733 

If you or your attorney has legal questions that pertain to this information letter request, please contact 
Ms. Gloria Moran at phone number (214) 665-3193 fax number (214) 665-6460 or via email at moran.gloria­
small@epa.gov. For contact via mail, use the following address: 

Ms. Gloria Moran, Attorney 
Office of Regional Counsel (6RC-S) 
U.S. EPA, Region 6 
1445 Ross Avenue 
Dallas, Texas 75202-2733 

BACKGROUND INFORMATION 

The Falcon Refinery Superfund Site (Site) is the location from which the now-closed Falcon Refinery had 
operated. The Site is located southeast of the city limits of the City oflngleside, in San Patricio County, Texas. 
The Site's land area approximates 101.5 acres and is comprised of four separate parcels ofland; a 9.145 acre 
parcel, a 50.113 acre parcel, a 28 acre parcel, and a 14.24 acre parcel. The 9.145 acre parcel is situated on the 
northwest side where Farm-to-Market Road 2725 and Bishop Road/County Road 4717 intersect. The 50.113 
acre parcel is situated on the southeast corner where Farm-to-Market Road 2725 and Bishop Road/County Road 
4 717 intersect. The 28 acre parcel is adjacent to the southeast side of the 50.113 acre parcel and both parcels are 
adjacent to the southwest side of County Road 4 717. The 14.24 acre parcel is bounded on its southeast side by 
Redfish Bay and contains land areas on both sides of County Road 4692. 



Primary processing activities at the now-closed Falcon Refinery had been conducted on the 50.113 acre parcel. 
Transfer of materials between barges and storage tanks occurred at the dock facility on the 14.24 acre parcel. 

In May.2000, the. Texas Natural Res@rce CP!lsetv!ltiQI1 Co)llll)issiQp cgnc!vcte(i sampling activities at the Site 
and documented the following hazardous substances: cyclohexane, methlycyclohexane, toluene, ethyl benzene, 
xylenes (totals), fluoranthene, pyrene, benzo(a)anthracene, chzysene, benzo(b)fluoranthene, 
benzo(k)fluoranthene, benzo(a)pyrene, ideno(l,2,3-cd)pyrene, benzo(g,h,i)perylene, aluminum, arsenic, barium, 
cadmium, chromium, copper, lead, manganese, mercury, nickel, selenium, thallium, vanadium, and zinc. The 
findings of an Expanded Site Inspection, completed in November 2000, revealed releases from the Site of the 
following hazardous substances: fluoranthene, pyrene, benzo(a)anthracene, chrysene, benzo(b)fluoranthene, 
benzo(k)fluoranthene, benzo(a)pyrene, ideno(l,2,3-cd)pyrene, enzo(g,h,i)perylene, dibenz(a,h,)anthracene, 
barium, manganese, and mercury. 

On May 28, 2003, the EPA notified NORCO in a Special Notice letter by certified mail of its potential liability 
under CERCLA. The May 28, 2003, letter requested NORCO to respond to the EPA with a good-faith offer to 
perform a removal action and commence remedial activities at the Site. The EPA and NORCO reached an 
agreement that called for NORCO to pay past costs, perform a removal action and commence a Remedial 
Investigation and Feasibility Study at the Site. On June 9, 2004, the EPA issued the Administrative Order on 
Consent for Removal Action (CERCLA Docket Number 06-04-04) and the Administrative Order on Consent 
for Remedial Investigation and Feasibility Study (CERCLA Docket Number 06-05-04) to NORCO in 
connection with the Site. 

In a letter to NORCO dated March 28, 2011, the EPA determined it necessary to take over the performance of 
the remaining work required by the two Administrative Orders of Consent. The EPA invoked the work takeover 
provisions of the two Administrative Orders of Consent because NORCO defaulted in the performance of the 
terms and conditions of the Removal Order and the RI/FS Order. 

In the May 2, 2011, Agreed Order for Resumption of Removal Action signed by NORCO, the EPA 
withdrew the work takeover of the remaining work required for the removal action at the Site. 
On February 29,2012, NORCO sold the Site to Lazarus Texas Refinery I, LLC (LTRI). In the agreement of 
the sale, Lazarus Energy Holdings LLC (LEH) and L TRI were identified as "jointly and severally" 
responsible for "costs, expenses and penalties" connected to the Site. Although LTRI, acting for NORCO, 
continues to perform the removal action, there have been many removal activity delays. L TRI has attributed 
these disruptions to its difficulty in making timely payments to its contractors. 

In the September 26, 2011, Agreed Order for Resumption of the RI/FS signed by NORCO containing terms 
for performing the remaining RI/FS work, the EPA withdrew the work takeover of the remaining work 
required for the RI/FS at the Site. NORCO, however, failed to perform in accordance with this Agreed 
Order. In a Notice of Deficiencies to NORCO dated October 26, 2011, the EPA requested that NORCO 
remedy the deficiencies within thirty days. On December II, 2011, the EPA determined that NORCO had 
not remedied any of the deficiencies related to the RI/FS action. The EPA, again, found NORCO to be in 
default and began the process of fully taking over the performance of the RI/FS action. The EPA continues 
to perform the RI/FS at the Site. 



INSTRUCTIONS 

ENCLOSURE2 
FALCON REFINERY SUPERFUND SITE 

INFORMATION REQUEST 
INSTRUCTIONS AND DEFINITIONS 

1. Please provide a separate narrative response for each and every Question and subpart of a Question set 
forth in this Information Request. 

2. Precede each answer with the Question (or subpart) and the number of the Question (and the letter of a 
subpart of a Question, if applicable) to which it corresponds. 

3. If infonnation or documents not known or not available to you as of the date of submission of a response 
to this Information Request should later become known or available to you, you must supplement your 
response to the U.S. Environmental Protection Agency (EPA). Moreover, should you find, at any time, 
after submission of your response, that any portion of the submitted information is false or misrepresents 
the truth, or, though correct when made, is no longer true, you must notify the EPA of this fact as soon 
as possible and provide the EPA with a corrected response. 

4. For each document produced in response to this Information Request, indicate on the document, or in 
some other reasonable manner, the number of the Question (and the letter of a subpart of a Question, if 
applicable) to which it responds. 

5. You may assert a business confidentiality claim covering part or all of the information which you submit 
in response to this request. Any such claim must be made by placing on (or attaching to) the 
information, at the time it is submitted to the EPA, a cover sheet or a stamped or typed legend or other 
suitable form of notice employing language such as "trade secret," "proprietary," or "company 
confidential." Confidential portions of otherwise non-confidential documents should be clearly 
identified and may be submitted separately to facilitate identification and handling by the EPA. If you 
make such a claim, the information covered by that claim will be disclosed by the EPA only to the 
extent, and by means of the procedures, set forth in subpart B of 40 CFR Part 2. If no such claim 
accompanies the information when it is received by the EPA, it may be made available to the public by 
the EPA without further notice to you. The requirements of 40 CFR Part 2 regarding business 
confidentiality claims were published in the Federal Register on September 1, 1976, and were amended 
September 8, 1976, and December 18, 1985. 

6. Personal Privacy Information. Personnel and medical files, and similar files the disclosure of which to 
the general public may constitute an invasion of privacy should be segregated from your responses, 
included on separate sheet(s), and marked as "Personal Privacy Information." 

7. Objections to questions. If you have objections to some or all the questions within the Information 
Request Letter, you are still required to respond to each of the questions. 



DKFINITIONS 

The following definitions shall apply to the following words as they appear in this enclosure: 

I. The terms "and" and "or" shall be construed either disjunctively or conjunctively as necessary to bring 
within the scope of this Information Request any information which might otherwise be construed to be 
outside its scope. 

2. The term "any", as in "any documents" for example, shall mean "any and all." 

3. The term "arrangement" means every separate contract or other agreement between two or more 
persons. 

4. The terms "document(s)" and "documentation" shall mean any object that records, stores, or presents 
information, and includes writings of any kind, formal or informal, whether or not wholly or partially in 
handwriting, including by way of illustration and not by way of limitation, any invoice, manifest, bill of 
lading, receipt, endorsement, check, bank draft, canceled check, deposit slip, withdrawal slip, order, 
correspondence, record book, minutes, memorandum of telephone and other conversations including 
meetings, agreements and the like, diary, calendar, desk pad, scrapbook, notebook, bulletin, circular, 
form, pamphlet, statement, journal, postcard, letter, telegram, telex, telecopy, telefax, rep01t, notice, 
message, analysis, comparison, graph, chart, map, interoffice or intra office communications, photostat 
or other copy of any documents, microfilm or other film record, any photograph, sound recording on any 
type of device, any punch card, disc pack; any tape or other type of memory generally associated with 
computers and data processing (together with the programming instructions and other written material 
necessary to use such punch card, disc, or disc pack, tape or other type of memory and together with the 
printouts of such punch card, disc, or disc pack, tape or other type of memory); and (a) every copy of 
each document which is not an exact duplicate of a document which is produced, (b) every copy which 
has any writing, figure or notation, annotation or the like on it, (c) drafts, (d) attachments to or 
enclosures with any document and (e) every document referred to in any other document. 

5. The term "identify" means, with respect to a natural person, to set forth the person's name, present or last 
known business and personal addresses, email address(es), and telephone numbers, and present or last 
known job title, position or business. Also provide e-mail addresses. 

6. The term "identify" means, with respect to a corporation, partnership, business trust or other association 
or business entity (including, but not limited to, a sole proprietorship), to set forth its full name, address, 
and legal form (e.g. corporation [including state of incorporation], partnership, etc.), organization, if 
any, a brief description of its business, and to indicate whether or not it is still in existence and, if it is no 
longer in existence, to explain how its existence was terminated and to indicate the date on which it 
ceased to exist. Also provide e-mail addresses. 

I. The term "identify" means, with respect to a document, to provide the type of document, to provide its 
customary business description, its date, its number, if any (invoice or purchase order number), subject 
matter, the identity of the author, addressor, addressee and/or recipient, and the present location of such 
document. 

8. The term "person" shall have the same definition as in Subsection 101 (21) ofCERCLA, 42 U.S.C. § 
9601 (21). 



9. The term "Site" shall mean and include the Falcon Refinery Superfund Site (Site). The Site is the 
location from which the now closed Falcon Refinery had operated. The Site is located southeast of the 
city limits of the City oflngleside, in San Patricio County, Texas. The Site's land area approximates 
101.5 acres. and is comprised of four separate parcels of land; .a 9.145 acre parcel, a .50.113 acre parcel, a 
28 acre parcel, and a 14.24 acre parcel. The 9.145 acre parcel is situated on the northwest side where 
Farm-to-Market Road 2725 and Bishop Road/County Road 4717 intersect. The 50.113 acre parcel is 
situated on the southeast corner where Farm-to-Market Road 2725 and Bishop Road/County Road 4717 
intersect. The 28 acre parcel is adjacent to the southeast side of the 50.113 acre parcel and both parcels 
are adjacent to the southwest side of County Road 4717. The 14.24 acre parcel is bounded on its 
southeast side by Redfish Bay and contains land areas on both sides of County Road 4692. 

10. The terms "you" or "your" or "Respondent" shall mean the addressee of this Request, the addressee's 
officers, managers, employees, contractors, trustees, partners, successors and agents. 

12. Words in the masculine shall be construed in the feminine, and vice versa, and words in the singular 
shall be construed in the plural, and vice versa, where appropriate in the context of a particular question 
or questions as necessary to bring within the scope of this Information Request any information which 
might otherwise be construed to be outside its scope. 

13. All terms not defined herein shall have their ordinary meaning, unless such terms are defined in 
CERCLA, RCRA, 40 CFR Part 300 or 40 CFR Parts 260-280, in which case the statutory or regulatory 
definitions shall apply. 

I 04(e) INFORMATION REQUEST LETTER (Instructions & Definitions, Enclosure 2) 
Falcon Refinery (06MC) 
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ENCLOSURE3 
FALCON REFINERY SUPERFUND SITE 

INFORMATION REQUEST 
QUESTIONS 

I 

I. Please identify the person(s) that answer the below questions on behalf of the Lazarus Texas Refinery I, 
LLC (L TRI) and/or for any person and/or business entity listed in the following question Number 2. 
Please also include that person(s) contact information address, phone number, fax number, and e-mail 
address. 

2. Does L TRI wish to designate an individual for future correspondence from the U.S. Environmental 
Protection Agency (EPA)? If yes, please provide the individual's name, address, telephone number, and 
fax number. 

3. Please identify the organizational relationships, if any, that now exist between L TRI and the following 
person and business entities. Provide supporting documentation that describes the organizationally 
relationships, if any, that exist between all of the following entities: 

A. Jonathan Carroll. 

B. Blue Dolphin Energy Company, a Delaware corporation, recognized by the Texas Secretary of 
State. 

C. Carroll & Company Financial Holdings LP, a Texas limited partnership, recognized by the Texas 
Secretary of State. 

D Lazarus Financial, LLC, a Texas limited liability company, recognized by the Texas Secretary of 
State. 

E. Lazarus Energy Holdings LLC (LEH), a Delaware limited liability company, recognized by the 
Texas Secretary of State. 

F. Lazarus Energy LLC, a Delaware limited liability company, recognized by the Texas Secretary 
of State. 

G. Lazarus Texas Refinery II, LLC, a Delaware limited liability company, recognized by the Texas 
Secretary of State. 

H. Apollo Management VI, L.P., a Delaware limited partnership, recognized by the New York 
Division of Corporations. 

I) What is the relationship of Apollo Management VI, L.P., to LEH? 

2) Please provide supporting documentation. 

I. AP Energy Investors, LLC. 

I) What is the relationship of AP Energy Investors, LLC to LEH? 
2) Please provide supporting documentation. 



J. National Oil Recovery Corporation (NORCO). 

K. Norcorom Industries, SRL (NORCO-SRL). 

4. Please identify the relationships, if any, that now exist between Jonathan Carroll and the following 
business entities: 

A. Blue Dolphin Energy Company, a Delaware corporation, recognized by the Texas Secretary of 
State. 

B. Carroll & Company Financial Holdings LP, a Texas limited partnership, recognized by the Texas 
Secretary of State. 

C. Lazarus Financial, LLC, a Texas limited liability company, recognized by the Texas Secretary of 
State. 

D. LEH, a Delaware limited liability company, recognized by the Texas Secretary of State. 

E. Lazarus Energy LLC, a Delaware limited liability company, recognized by the Texas Secretary 
of State. 

F. LTRI, a Delaware limited liability company, recognized by the Texas Secretary of State. 

G. Lazarus Texas Refinery II, LLC, a Delaware limited liability company, recognized by the Texas 
Secretary of State. 

H. Apollo Management VI, L.P., a Delaware limited pattnership, recognized by the New York 
Division of Corporations. 

I. National Oil Recovery Corporation (NORCO). 

J. Norcorom Industries, SRL (NORCO-SRL). 

5. Is LTRI the current sole owner of the Falcon Refinery Superfund Site (Site)? IfLTRI is not the Site's 
current sole owner, please identify the name(s) of any other person(s), entity, and/or entities that became 
owner(s) of any part, or of any percentage, of the Site after February 29, 2012, the date that the property 
was conveyed by NORCO. Please include a copy of the instrument(s) that document(s) any sale(s) or 
exchange(s) of any part of the Site, or of any percent of the Site, from LRTI to another person, entity, 
and/or entities after February 29, 2012. 

6. Narrative in Letter Agreement, Februmy 23,2012, (see Enclosure 4, Attachment 2, Letter Agreement) 
states that "Norco [NORCO] and LEH and LTR [LTRI] have negotiated the sale and conveyance of the 
Falcon Refinery to L TR [L TRI] pursuant to the following terms and provisions ... The purchase price for the 
Property shall consist of LTR [L TRI] paying Norco [NORCO] and a Related Company a total of Three 
Million Five Hundred Thousand Dollars ($3,500,000.00) cash ... The Three Million Five Hundred Thousand 
Dollars ($3,500,000.00) cash [sale price] will be represented by promissory notes (the "Notes") made 
payable to Norco [NORCO] or order, and/or a Related Company, with interest on a reducing principal at the 
rate of five percent (5%) per annum, and payable in agreed monthly installments." Considering the above 
information, please answer the following questions: 



A. Identify names and addresses of representatives from NORCO that buyers dealt with in this sale 
agreement. 

B. Identify names andaddre§ses ofxepn;sentatives from NorcoromJ!ldustries,SRL {NORCO-SRL) 
that buyers dealt with in this sale agreement. 

C. Identify names and addresses of representatives from any "Related Company" that is/was related 
to NORCO and/or to NORCO-SRL that buyers dealt with in this sale agreement. 

D. Identify all payment dates and dollar payments that buyers agreed to pay to NORCO for this 
purchase. 

E. Identify all payment dates and dollar payments that buyers agreed to pay to NORCO-SRL for 
this purchase. 

F. Identify all payment dates and dollar payments that buyers agreed to pay to any "Related 
Company" that is/was related to NORCO and/or to NORCO-SRL for this purchase. 

G. Provide copies of documents that confirm dates and dollar payments made by buyers to 
NORCO. 

H. Provide copies of documents that confirm dates and dollar payments made by buyers to 
NORCO-SRL. 

I. Provide copies of documents that confirm dates and dollar payments made by buyers to any 
"Related Company" that is/was related to NORCO and/or to NORCO-SRL. 

7. Are there any documented or undocumented agreements and/or understandings that imply, indicate or 
specify that LTRI and/or any other person or business entity will pay to NORCO, to NORCO-SRL, to 
any "Related Company" that is/was related to NORCO and/or to NORCO-SRL, and/or to agents, 
representatives, shareholders, bondholders, or creditors of NORCO, NORCO-SRL, and/or any "Related 
Company" that is/was related to NORCO and/or to NORCO-SRL any amount greater than 3.5 million 
dollars for the purchase of the Site? If your answer to this question is yes, please explain and provide 
supporting documentation. 

8. Narrative in Letter Agreement, February 23,2012, (see Enclosure 4, Attachment 2, Letter Agreement) 
states that "Norco [NORCO] and LEH and LTR [LTRI] have negotiated the sale and conveyance of the 
Falcon Refinery to L TR [L TRI] pursuant to the following terms and provisions ... LEH and L TR [LTRI], 
jointly and severally, assuming and being solely responsible for costs, expenses and penalties in any way 
relating to ... the EPA mandated clean-up contemplated and provided for under the AOC's and Agreed 
Orders ... " 

Considering the above information, please respond to the following: 

A. Please identify all persons and/or entities that are responsible for costs, expenses and penalties in 
any way relating to LTRI's ownership of the Site. 

104(e) INFORMATION REQUEST LETTER (Questions, Enclosure 3) 
Falcon Refinery (06MC) 
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B. The EPA sent a Demand Letter, dated September 19,2012, to NORCO's registered agent (See 
Enclosure 4, Attachment 3, Demand Letter). The Demand Letter's stated subject is 
"Administrative Order on Consent for Remedial Investigation and Feasibility Study 
Replenishment of Special Account .#2, Falcon Refinery Superfund S.ite_ 06!vJC," The .I.oetter states 
that "EPA is notifying you of your client's noncompliance with the above-referenced Order for 
failure to pay EPA's costs demanded by EPA's bill dated March 09,2012. Amount now due is 
$209,036.12. To date, the EPA has not received this reimbursement amount from NORCO. 

1) Has LTRI, LEH, or any person, and/or any other business entity reimbursed the 
$209,036.12 replenishment payment to NORCO? If your answer is yes, please provide 
copies of a canceled check(s), electronic transfer receipt(s), etc., to verify payment(s) of 
the $209,036.12 replenishment amount to NORCO. If your answer is no, please answer 
the following questions: 

a. Does LTRI intend to pay the $209,036.12 replenishment payment directly to 
EPA? If yes, please identify the date that L TRI intends to transmit the payment to 
the EPA; or 

b. Does LEH intend to pay the $209,036.12 replenishment payment directly to EPA? 
If yes, please identify the date that LEH intends to transmit the payment to the 
EPA. 

C. The EPA has learned that performance ofNORCO's Removal Action at the Site is delayed 
because ofLTRI's lack of funds. Please provide documentation that shows LTRI's financial 
ability to complete NORCO's Removal Action at the Site. 

D. The EPA has assessed $500,000.00 in stipulated penalties in connection with the response 
actions at this Site. Does L TRI, LEH, or any person, and/or business entity intend to pay this 
penalty amount to the EPA? 

9. Introductory paragraph of the Letter Agreement (see Enclosure 4, Attachment 2, Letter Agreement) 
states that, " ... LEH and LTR [LTRI] are aware that the Falcon Refinery has been designated by the 
Environmental Protection Agency ("EPA") as a Superfund Site and is subject to remediation and clean­
up in accordance with two Administrative Orders On Consent. .. " Article II, paragraph 2.5 of the Letter 
Agreement states that, "As part of the consideration for Norco [NORCO] and/or a Related Company 
conveying the Property to L TR [L TRI] in accordance with the terms and provisions of this Letter 
Agreement, LEH and LTR [LTRI],jointly and severally, do hereby unequivocally state as follows: THAT 
THEY HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE PROPERTY, 
AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR THE PURPOSES FOR WHICH 
LEI-! AND/OR LTR [LTRI] INTENDS TO USE THE PROPERTY ... " (emphasis in original) 

Considering the preceding statements, and ifLTRI is the Site's current sole or joint owner, did LTRI, 
conduct "all appropriate inquiries" in an attempt to qualify for landowner liability protections provided 
by the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) (see 
Enclosure 4, Attachments 6 and 7, Two EPA Memorandums)? If your answer to this question is yes, 
please respond to the following: 

I 04(c) INFORMATION REQUEST LETTER (Questions, Enclosure 3) 
Falcon Refinery (06MC) 
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A. Provide copies of all documents in your possession that identify "all appropriate inquiries" 
and/or efforts that you believe qualify L TRJ for landowner liability protection as a bona fide 
prospective purchaser (BFPP) provided by CERCLA, inqludh1g the "Pbasei Environmyntal Sity 
Assessment" or equivalent "due diligence" document(s) that was completed prior to 
February 29,2012. 

B. Please explain whether L TRI, or any person and/or any business entity listed above in question 
Number 2 is now, or ever was, affiliated with NORCO through any contractual, corporate or 
financial relationship, including bankruptcy or other corporate restructuring. Please include any 
supporting documentation. (Note: Such relationship does not involve an instrument by which 
title to the Site was conveyed or financed by contract for goods or services). 

C. From February 29,2012, until the present day, has LTRI, and/or any person(s), business entity, 
and/or entities that currently share with LTRI any ownership for any part and/or any percentage 
of the Site, exercised appropriate care with respect to hazardous substances found at the Site by 
taking "reasonable care to prevent releases?" 

I 04(e) INFORMATION REQUEST LE'ITER (Questions, Enclosure 3) 
Falcon Refinery (06MC) 
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ENCLOSURE4 
FACLON REFINERY SUPERFUND SITE 

INFORMATION REQUEST 
SUPPORTING DOCUMENTS (SITE INFORMATION) 

I. Aerial photo of the Site area overlaid with boundary lines for a 9.145 acre parcel of land, a 50.113 acre 
parcel of land, a 28.00 acre parcel of land, and a 14.24 acre parcel of land. These four parcels, when 
combined, comprise the Falcon Refinery Site's total land area. 

2, Letter Agreement dated February 23, 2012, between National Oil Recovery Corporation and 
Mr. Jonathan Carroll, Director, Lazarus Energy Holdings LLC and to Mr. Jonathan Carroll, Director, 
Lazarus Texas Refinery I, LLC. 

3. Demand Letter dated September 19,2012, from the EPA to Richard F. Bergner, registered agent for 
NORCO, advising that NORCO had failed to replenishment the Special Account #2, Falcon Refinery 
Superfund Site 06MC. 

4. Special Warranty Deed with Vendor's Lien, executed February 29, 2012, documenting that NORCO 
sold to LTRI an 87.258 acre land area identified as "Refinery Land," (first part of the Site) and a 14.24 
acre land area identified as "Barge Dock," (second part of the Site) 

5. Special Warranty Deed and Bill of Sale, executed February 29,2012, documenting that Norcorom 
Industries SRL sold to LRTI a 14.24 acre land area identified as "Barge Dock (the second part of the 
Site). 

6. EPA Memorandum, March 6, 2003, Interim Guidance Regarding Criteria Landowners Must Meet in 
Order to Qualify for Bona Fide Prospective Purchaser. 

7. EPA Memorandum dated Setember 21,2011, Subject: Enforcement Discretion Guidance Regarding the 
Affiliation Language of CERCLA's Bona Fide Prospective Purchaser and Contiguous Property Owner 
Liability Protections. 
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NATIONAL I IL RECOVERY CORPORATION 200l~AN BOULEVARD, #520 
. LONG SLAND, NBW YORK ll509 

Mr. Jonatruin Carroll 
Directo;;: 

'{.azaru§ Energy Holdings, LLC 
8'01-Ti'iivis, Suite 2100 
Houston, Texas 77002 

Mr. Jonathan Carroll 
Director 
Lazarus Texas Refinery I, LLC 
801 Travis, Suite 2100 

(516) 239-8735 

ebruary 23, 2012 

------------Itouston~-Texas71002-------------------- ------------- ---···-·--- ·--- ----------------------------------------------------

In Re: Falcon Refinery 

Gentlemen: 

Representatives of National <?il Recovery Corporation ("Norco';) and Lazarus Energy 
Holdings, LLC, a De,I~~~~- !!~ted __ li~,~~F~-~O,~P~)',a~~~o,rize,e ~0,,~~--~u~i,~~~s ie !~~~ ~''LEH") 
have discussed the ·.pro§pect'._of:.L:I:!Hil# ~$~(b$idil!fY<tl).~¢Pi:lL~I!§c':J:~eX~R-<lfi!J,¢zy;I;.I_,L(2; a 

D_e,!~~~e __ H~!i,~~---~~~~ili~ ~-?~f~Y. au,th,.o, .. ri,~e,? !o gO,_.~-~~~-e~~s _i~-- !e,;~s_ ~'~!~::t~iji'l:!liisingfr9m 
Norct~,i®d<Norcor<>m.:Ind~tri~s;{.sR.J4,1.ax~l~~tetl':coiiJP!lri.Y(ftRef~tt~;~~>liiPI-l11Ym;- Norco's land, 
equipment, pipelines and barge facilit- located in Ingleside, San Patricio County, Texas, and 
commonly known as the "Falcon Refinbry." LEH and LTR are aware that the Falcon Refinery has 
been designated by the Environmental PtotectionAgency ("EPA") as a Superfund Site and is subject 
to remediation and clean-up in accordance with two Administrative Orders On Consent, dated June 

· ?· 2004, between the EPA and Norcoj to which reference is hereby made for all purposes (the 
"AOC's"), as well as an Agreed Ord~r for resumption of removal work, dated May 2, 2011 
(~'Remo~~ ~ction Agreed Order"), and an Agreed Order for resumption ofRem~ial Investigation 
and Feasibility Study, dated September 6, 20 II ((RifFS Agreed Order") (collectively, the "Agreed 
Orders"). In addition LEH and LTR ar~ aware that Norco has received from the EPA a Notice Of 
Deficiencies, dated October 26,2011, ~elative to the RI/FS Agreed Order, and since then the EPA 
has taken over the work contemplated ~y the RifFS Agreed Order .and related AOC. 

Norco and LEH and LTR have /negotiated the sale and conveyance of the Falcon Refinery 
to LTR pursuant to the following termJ and provisions: 

I 

ARTICLE I, Definitions. For purposes~fthis Letter Agreement, the following terms shall have the 
meanings set forth below: J 
. . . ! 
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I 
I 

1.1 Refinery Land. Shall mean the surface only of the certain 87.258 acres of 
land, more or less, situated in ~an Patricio County, Texas, and described by metes and 
bounds in Exhibit "A" attached ~ereto and made a part hereof for all purposes (the "Refinery 
Land'), together with all impro~ements located thereon, and all and singular the rights and 
appurtenances pertaining to the ~efinery Land, including, but not limited to, all of Norco's 
rights, titles and interest, if any, in and to all adjacent easements, streets, alleys, rights of way, 
rights of ingress and egress, stribs and gores. 

1.2. Refinery EquipJent. Shall mean in addition to the improvements located on 
the Refinery Land, all of the personal property, fixtures and equipment described in Exhibit 
"B," attached hereto and made a part hereof for all purposes (the "Refmery Equipment") . 

. ___ ,l.L. Barge Dock, §l't~lJ_IJ:l().!llJ:!!J.e. ~y!fa._c_5l_()!ili'_~f the certain_}_i:24 ll:C.J:~~~f land, __ -----······· 
more·or less, situated in San Patricio County, Texas, and described by metes and bounds in 
the Exhibit "C," attached hereto' and made a part hereof for all purposes (the "Barge Dock"), 

· together with all improvemel).ts located thereon, and all and singular the rights and 
appurtenances pertaining to the Barge Dock. 

' 

1.4. Pipelines And Equipment. Shall mean all pipes, pipelines, valves, metering 
equipment, pumps, if any, in, oti. or under (i) the Refinery Land, (ii) the Refinery Equipment, 
and (iii) the Barge Dock (collectively the "Pipelines And Equipment"). 

1.5. Superior Lease Agreement Shall mean the certain Lease Agreement, dated 
January 16, 2006, by and betwben Norco an4 Superior Crude Gathering, Inc. ("Superior") 
(the "Superior Lease Agreemerit"), as amended from time to time, true and correct copies of 
which have been delivered to J.;EH, the receipt of which is hereby acknowledged by LEH. 

1.6. Permitted Encuinbrances. Shall mean all as set out in Exhibit "D," attached 
hereto and made a part hereof for all purposes. · · 

1.7. The items described in 1.1 through 1.5, above, are herein collectively called 
or referenced to as the "Property." 

ARTICLE il, PUrchase Price, Assumption Of Obligations. Indemnities. 

2.1. · The purchase price for the Property shall consist ofLTR paying Norco and 
a Related Company a total ofThree Million Five Hundred Thousand Dollars ($3,500,000.00) 
cash, in the manner and as set forth in 2.3. hereof, and LEH and LTR,jointly and severally, 
assuming and being solely responsible for costs, expenses and penalties in any way relating 
to (i) the EPA mandated. clean-up contemplated and provided for under the AOC's and 
Agreed Orders, currently, incll)ding but not limited to, and consisting of: (A) estimated Six 
Hundred Fifty-Five Thousand Dollars ($655,000.00) for the Removal Action clean-up; (B) 
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estimated Five Hundred Thousand Dollars ($500,000.00) for the RI/FS clean-up; (C) 
estimated Three Hundred Seventy-Five ThousaildDollars ($375,000.00) for EPA monitoring 
costs; and (D) estimated Five Hundred Thousand Dollars ($500,000.00) EPA penalty; and 
(E) estimated Two Hundred Fifty Thousand DOllars ($250,000.00) rebate to Superior as set 
forth in 4.3. hereof. 

2.2. LEH and LTR acknowledge that the estimated clean-up, EPA monitoring 
costs and EPA penalty set out in 2.1., above, are Norco's best estimates of such costs and 
penalty arrived at in reliance upon current inforination and data supplied by Norco's clean-up 
contractor, TRC Environmental, and the EPA as to the EPA penalty and monitoring costs, 
and that such costs and penalty may increase over time as the work proceeds, especially in 
view of the fact the EPA is currently in charge of the RI/FS clean-up. Notwithstanding 

____________ an}'!hi_ggl~ !I:!J~_l;t:.ttt:E b,!!!_e~!lle;ll!_ to _th~ __ contr~~~~:I:U>f the c_on~de~~~?_!l for _Nor~_sJ---·----··· 
conveying the Property to LTR, LEH and LTR, jointly and severally, shall be solely 
responsible to the exclusion of Norco and/or a Related Company for any and all costs imd 

· penalties attributable to, directly or indirectly, the clean-up under the AOC's and Agreed 
Orders and the rebate to Superior, with the further understanding that any sums paid out by 
LEH or LTR to complete the AOC' s and Agreed Orders to the EPA's complete satisfaction, 
and to refund Superior per 4.3., below, less than the estimated costs, expenses, penalties and 
rebate to Superior set forth in 2.1., above, shall inure to LEH's and/or LTR's benefit.· 

2.3. TI1e Three Million Five Hundr¢d Thousand Dollars ($3,500,000.00)cash will 
be represented by promissory notes (the "Notes") made payable to Norco or order, and/or 
a Related Company, with interest on a reducirlg principal at the rate of five percent ( 5%) per 
aunum, and payable in agreed monthly inst~lments. The Notes will be secured in their 
payment by liens reasonably satisfactory to Norco and/or its Related Company. 

' 

2.4. As security for the AOC 's, Norco caused two (2) letters of credit to be issued 
hi favor of the EPA, each in the amount ofFiye Hundred Thousand Dollars ($500,000.00). 
Norco is advised by the EPA that the EPA has cashed in said letters of credit and is holding 

' the cash proceeds in EPA controlled bank accounts to be used as needed. After the clean-up 
is contemplated by the AOC's has been completed, any funds remaining in the EPA's 
accounis shall remain the property of and be payable to Norco to the exclusion ofLEH and 
LTR. . 

2.5. As part of the consideration for Norco and/or a Related Company conveying 
the Property to LTR in accordance with the terms and provisions of this Letter Agreement, 
LEH and L TR,jointly and severally, do hereby unequivocally state as follows: THAT THEY 
HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE 
PROPERTY, AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR 
THE PURPOSES FOR WHICH LEH AND/OR LTR INTENDS TO USE TfiE 
PROPERTY; 
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LEH AND LTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT 
NEITHER NORCO NOR ANY AGENT OF NORCO NOR ANY RELATED 
COMPANYHAS MADE ANY WARRANTIES OR REPRESENTATIONS AS TO 
THE PHYSICAL CONDITION, LAYOUT, ENVIRONMENTAL CONDITION, 
OPERATION OR ANY OTHER MATTER:OR THING AFFECTING OR RELATING 
TO THE PROPERTY OR TillS LETTER AGREEMENT, EXCEPT AS 
SPECIFICALLY SET FORTH IN THIS LETTER AGREEMENT, AND THAT LEH 
ANDLTRARENOT RELYING UPON ANY STATEMENT ORREPRESENTATION 
MADE BY ANY OTHER PERSON OR ENTITY THAT IS NOT EMBODIED IN 
THIS LETTER AGREEMENT. LEHAND LTR, JOINTLY AND SEVERALL Y,HEREBY 
(A) EXPRESSLY ACKNOWLEDGE THAT NO SUCH WARRANTIES OR 

-··-···----------REP.RE.S.ENJ'ATIONS ... HA.Y!L.~EEN __ MADE EXCEPT . AS_ SP~_9fr.1~~1.E§_I';:[ . __ 
FORTH IN THISLETTERAGREEMENT,· (B) AGREE TO TAKE AND ACCEPT 
THE PROPERTY "AS IS" SUBJECT TO ITS CONDITIONS ON THE CLOSING 
DATE (SUBJECT· TO THE TERMS OF THIS LETTER AGREEMENT 
CONCERNING TITLE), AND (C) AGREE THAT THE PROPERTY IS 
SATISFACTORY TO LEH AND/OR LTR, JOINTLY AND SEVERALLY, IN ALL 
RESPECTS. LEHANDLTR,JOINTLYANDSEVERALLY,ACKNOWLEDGE THAT 
NORCO OR ITS RELATED COMPANY IS NOT LIABLE OR BOUND IN ANY 
MANNER. BY ANY VERBAL • OR WRITTEN STATEMENTS, 
REPRESENTATIONS, OR OTHER INFORMATION PERTAINING TO THE 
PROPERTY OR ITS OPERATION OR ANY OTHER MATTER OR THINGS 
FURNISHED BY ANY REAL ESTATE BROKER, AGENT, EMPLOYEE, 
SERVANt OR ANY OTHER PERSON; UNLESS SPECIFICALLY. SET FORTH 
HEREIN. THE PROVISIONS OF THIS SECTION2.5. SHALL SURVIVE THE CLOSING. 

2.6. As additional consideration forNorco and/or the Related Company conveying 
the Property to LTR, LEH and LTR,jointly and severally, do hereby agree to INDEMNIFY; 
DEFEND AND HOLD HARMLESS NORCO, ITS RELATED COMPANY AND THEIR 
OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND ATTORNEYS 
(COLLECTIVELY THE "INDEMNIFIED PARTIES"), FROM ANY AND ALL 
LIABILITY, LIENS, DEMANDS, COSTS, JUDGMENTS, SUITS, EXPENSES AND 
CLAIMS OF ANY KIND OR CHARACTER ARISING OUT OF, IN CONNECTION 
WITH, OR RELATING IN WHOLE OR IN PART TO OR IN ANYWAY CONNECTED 
WITH (A) THE OPERATION, OWNERSHIP, CUSTODY OR CONTROL OF THE 
PROPERTY SUBSEQUENT TO THE CLOSING AND/OR (B) ANY OPERATION OR 
ACTIVITY HEREAFTER CONDUCTED BY LEH AND/OR LTR, OR ANY OF THEIR 
AGENTS, CONTRACTORS, EMPLOYEES, LICENSEES, OR INVITEES, IN, ON, 
ABOUT, UNDER, OR PERTAINING TO THE PROPERTY, INCLUDING, BUT NOT 
LIMITED TO, CLAIMS FOR INJURY OR DEATH OF ANY PERSONS OR DAMAGE, 
LOSSORDESTRUCTIONOFANYPROPERTY,REALORPERSONAL,UNDERANY 
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THEORYOFTORT,CONTRACT,STRICTLIABILITYOROTHERWISE,WHICHHAS 
OCCURRED OR RELATES TO PERIODS OF TIME ON, OR AFTER THE CLOSING. 
LEH AND LTR, JOINTLY AND SEVERALLY, FURTHER COVENANT AND AGREE 
TO DEFEND ANY SUITS BROUGHT AGAINST ANY OF THE INDEMNIFIED 
PAR11ES ON ACCOUNT OF SAID CLAIMS AND TO PAY ANY JUDGMENTS 
AGAINST ANY OR ALL OF THE INDEMNIFIED PARTIES RESULTING FROM ANY 
SUCH SUIT OR SUITS, TOGETHER WITH ALL COSTS AND EXPENSES RELATIVE 
TO ANY SUCH CLAIMS, INCLUDING, BUTNOTLIMITED TO, ATTORNEY'S FEES 
AND COURT COSTS. EACH OF THE INDEMNIFIED PARTIES SHALL HA VB THE 
RIGHT TO PARTICIPATE AT ITS OWN COST AND EXPENSE IN THE DEFENSE OF 
ANY SUIT OR CLAIM IN WHICH THEY (OR ANY OF THEM) MAY BE A PARTY 
WITHOUT RELIEVING LEH AND/ORL TR OF THEIR OBLIGATIONS HEREUNDER. 

-------·---·-----·---- · Tii-EFoimooiNa INDEMNITY sHAiLAPPLvWiiiiriii:iioRNofA"rusrno·--- ·----­

. OUT OF THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, FAULT OR STRICT 
·• .·LIABILITY OF ANY OF THE INDEMNIFIED PARTIES AND SHALL APPLY, 

WITHOUT LIMITATION, TO ANY LIABILITY IMPOSED UPON ANY OF HIE 
INDEMNIFIED PARTIES AS A RESULT OF ANY THEORY OF STRICT LIABILITY 
OR ANY OTHER DOCTRINE OF LAW OR EQUITY .. 

2.7. ALL REPRESENTATIONS, COVENANTS, WARRANTIES AND 
INDEMNITIES MADE HEREIN BY THE PARTIES SHALL BE CONTINUING AND 
SHALL BE TRUE AND CORRECT ON AND AS OF THE DATE OF CLOSING WITH 
THESAMEFORCEANDEFFECT ASIFMADEATTHATTIME(ANDSHALLINURE 
TO THE BENEFIT OF THE RESPECTIVE SUCCESSORS AND ASSIGNS OF THE 
PARTIES), AND ALL OF SUCH REPRESENTATIONS, COVENANTS, WARRANTIES, 
AND INDEMNITIES SHALL SURVIVE THE CLOSING AND THE DELIVERY OF THE 
CLOSING DOCUMENTS. 

ARTICLE III; Closing. 

3.1. At the closing, which is scheduled for February 29, 2012, Norco and the 
Related Company shall convey the Refinery Land, the Refinery Equipment, the Barge Dock 
and Pipelines AndEquipmentfree and clearofallliens, claims or othet encumbrances except 
only for the Superior Lease· Agreement and other "Permitted Encumbrances." Said 
conveyance shall contain the following provisions and shall be signed by LTR 
acknowledging its acceptance of the language of such provisions: 

GRANTOR HAS EXECUTED AND DELIVERED TillS DEED AND HAS 
GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND 
GRANTEE HAS ACCEPTED THIS DEED AND HAS PURCHASED THE 
PROPERTY, AS IS, WHERE IS, AND WITH ALL FAULTS, IF ANY, AND 
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WITHOUT ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER, 
EXPRESS OR IMPLIED, WRITTEN OR ORAL, IT BEING THE INTENTION OF 
GRANTOR AND GRANTEE TO EXPRESSLY NEGATE AND EXCLUDE ALL 
REPRESENTATIONS AND WARRANTIES, INCLUDING, BUT NOT LIMITED TO 
(A) THE CONDITION OF THE PROPERTY OR ANY ELEMENT THEREOF, 
INCLUDING, WITHOUT LIMITATION, WARRANTIES RELATED TO 
SUITABILITY FOR HABITATION, MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR CONSTRUCTION, 
STRUCTURAL DESIGN OR ENGINEERING OF THE IMPROVEMENTS; (C) THE 
QUALITY OF THE LABOR AND MATERIALS INCLUDED IN THE 
IMPROVEMENTS, (D) TI-lE SOIL CONDITIONS, DRAINAGE OR OTHER 
CONDITIONS EXISTING AT THE PROPERTY WITH RESPECT TO ANY 

--------------- ____ PARTIC_l)_L~J'UR:!_'OSE OR BY ANY DESCRIPTION OF THE PROPERTY; (E) 
ALL WARRANTIES CREATED-BY -AN AFFIRMATiON ·oiqiAC'n"iiCPROMts:b--- ----------

. OR BY ANY DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE 
PROPERTY OR RELEASED FROM THE PROPERTY OR SURROUNDING 
AREAS, OF ANY HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR 
OTHER MATERIALS; AND (G) ALL OTHER WARRANTIES AND 
REPRESENTATIONS WHATSOEVER, EXCEPT THE WARRANTY OF TITLE 
EXPRESSLY SET FORTH HEREIN. 

3.2. A Bill of Sale, covering and conveying the Refinery Equipment and the 
Pipelines And Equipment "AS IS," "WHERE IS" and 'WITH ALL FAULTS" in the form 
substantially the same as that attached hereto as Exhibit "G" and made a part hereof. 

3.3. An Assignment without recourse of all of Norco's rights, titles, interest and 
obligations in, to and under the Superior Lease Agreement in the form substantially the same 
as that attached hereto as Exhibit "H" and made a part hereof. 

3.4. Norco and the Related Company and LEH and/or LTR agree to execute and 
deliver at the Closing or cause to be executed and delivered at any time thereafter such other 
documents as the other partyhereto may reasonably require in order to fully consummate the 
purchase, sale, conveyance, assumption· of liabilities and indemnities contemplated 
hereurider. 

3.5. In addition, LEH and/or LTR,jointly andseveraly, shall assume and be solely 
responsible for all ofNorco's obligations in, to and under the Superior Lease Agreement and 
shall indemnifY and hold harmless, jointly and severally, the Indemnified Parties arising in 
any way out of and/or related to, directly or indirectly, the Superior Lease Agreement. 

3.6. Notwithstanding anything to the contrary in this Letter Agreement, LEH 
acknowledges that it has requested title to the Property be conveyed to LTR as an 
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accommodation to LEH. In view of such, LEH does hereby guarantee (A) the prompt 
payment of the Notes in accordance with their terms, (B) the prompt and faithful 
performance of all of the obligations imposed on LTR under the lien documents, and (C) the 
prompt and faithful performance of all of the other obligations assumed by and/or imposed 
on LTR under this Letter Agreement, including, but not limited to, the AOC 's and the 
Agreed Orders. 

ARTICLE IV, Miscellaneous. 

4.1. Clean-Up Payments. Retroactive to November 23, 2011, as part of the· 
ongoing consideration for the conveyance of the Property to LTR, LEH and LTR,jointly and 
severally, shall fund on a current basis the clean-up program being conducted by Norco 

·-··-··········-·-·······----····pursu!ID.lmJhe Remoyal ActiQ!l Agreed Org~L@~-!.~lated AOC, except for the escrow 
amounts required under the Agreed Orders. Such funding siii!Ii"inciude; butiiot.be-flmlted --··----·--
to, the items set forth in paragraphs 9 and 10 of the RifFS Agreed Order. LEH and Norco, 
subsequent to the Closing, shall use their combined best efforts to cause the EPA to reinstate 
the RifFS Agreed Order in favor of Norco the RI/FS Agreed Order, and if successful, LEH 
and.LTR,jointly and severally, shall be solely responsible for (and fund on a current basis), 
costs also incurred in connection with clean-up activities required under the RifFS Agreed 
Order and related AOC. IfLEH and Norco are not successful in causing the EP Ato reinstate 
the RI/FS Agreed Order in favor of Norco, LEH and/or L TR, jointly and severally, 
nonetheless agree to indemnifY and hold harmless Norco from and against any and all claims, 
demands and/or causes of action reasonably related to the Agreed Orders and the AOC'sand 
made by the EPA against Norco. 

4.2. TRC Contractor. TRC will continue as contractor to complete the clean-up 
'program, with a contractor ofLEH's selection providing oversight of the clean-up work and 
who will report directly to LEH and will look to LEH only for its compensation for work to 
be performed at the Falcon Refinery and which shall not be considered a clean-up cost 
related to the AOC's and Agreed Orders. · 

4.3. Superior Crude Gathering, Inc. Lease Agreement: LEH and LTR,jointly and 
severally, acknowledge that the Falcon Refinery is subject to a Lease Agreement with 
Superior Crude Gathering, Inc. Under the terms of the Superior Lease Agreement, LEH 
and/or LTR, upon the closing of the conveyance contemplated hereunder, would have the 
right to terminate the Superior Lease Agreement, with Superior having Two Hundred 
Seventy (Z70) days to remove its operation from the Falcon Refinery. The Superior Lease 
Agreement is scheduled to terminate by its own terms in June of2013, and has paid Norco 
in advance rent covering that period of time from the present up until the termination of the 
Lease Agreement. Any cash consideration that must be paid to Superior in connection with 
the termination of the Superior Lease Agreement shall be payable by LEH and/or LTR, 
jointly and severally, pursuant to the Superior Lease Agreement. 
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4.4. Norco and LEH agree that this Letter Agreement supersedes and takes the 
place of the certain letter agreement, dated November 23, 2011, which letter agreement is 
hereby rendered null and void. · 

If the foregoing correctly sets forth the agreement of the parties as to the subject matter of 
this Letter Agreement, then please sign duplicate originals of this Letter Agreement iri the space 
provided below and return one executed duplicate original to the undersigned. 

NATIONAL OIL RECOVERY CORPORATION 

·""·---·--···---"" _________ --------------"- By~- ··Q ~p:---·· ---- -"--··"·-------""·----·--·-··--· 
!{'.;:f' !5#(?4'..v<fFA , Authorized Signatory 

NORCO ROM INDUSTRIES, SRL 

By:•~~~~ 
NeltrM. Velicescu 

.ACCEPTED: 

LAZARUS ENERGY HOLDINGS, LLC 

LAZARUS TEXAS REFINERY I, LLC 



EXHIBIT "A" TO 
LETTER AGREEMENT 

BETWEEN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUSTEXASREFINERYI,LLC 

FIELDNOTE DESCRIPTION of a portion of Lots 4 and 5, Block 0, Burton and Danforth Subdivision, as 
shown by map recorded in Volume 152, Page I, Deed Records, San Patricio County, Texas, described as 
follows: 

COMMENCING atthe southeasterly comer of said Lot 4, being at the intersection of the centerline ofF ann­
to-Market Road 2725 with the centerline of a 40.00 foot public roadway between Blocks Nand 0 of said 
subdivision; 

THENCE, along the centerline of said 40.00 foot roadway arid the southerly boundary of said Lot 4, N. 55° 
...... ____ 23' 00" W, at 50.00 feet pa8t the westerly-rlght-of~wayof'saidFarm:-!O~Markeil~oad, in -iili"J 56T2feefto the··-· -·- ---

POINT OF I;lEGINNING of this tract; 

THENCE, continuing along said centerline and boundary, N 55° 23' 00" W, 503 .. 88 feet to the southwesterly 
comer of said Lot 5; 

THENCE, along the westerly boundary of said Lot 5, N 34° 37' 00" E, at 20.00 feet pasta 5/8 inch iron rod 
found on the northerly right-of-way of said 40.00 foot roadway, in all685.00 feet to a brass monument in 
concrete found; · · 
THENCE, S 55° 23' 00" E, 610.00 feet to a 5/8 inch iron rod set on the westerly right-of-way of said Faim-to­
Market Road; 

THENCE, along said westerly right-of-way, S 34° 37' 00" W, 501.25 feet to a 5/8 inch iron rod found; 

THENCE, N 55° 23' 00" W, 106.12 feet to a 5/8 inch iron rod found; 

THENCE, S 34° 37' 00" W, at 163.75 feet past a 5/8 inch iron rod found on the northerly right-of-way of said 
40.00 foot roadway, in all183.75 feet to the POINT OF BEGINNING. 

CONTAINING 9.145 acres, more or less, of which 0.231 acre is in road right-of-way. 

FIELD NOTE DESCRIPTION in all of Lots I and 2, and a portion of Lot 3, Block N, and a portion of Lots 
l and 2, Block M, and all of Lot 4, Block II, and a portion of Lot 4, Block JJ, Burton and Danforth 
Subdivision, as shown by map recorded in Volume !52, Page I, Deed Records, San Patricio County, Texas, 
described as follows: · 

Exhibit "A" 
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COMMENCING at the northwesterly comer of said Lot 3, Block N, being at the intersection of the centerline 
of Farm-to-Market Road 2725 with the centerline of a 40.00 foot roadway between Blocks Nand 0 of said 

· subdivision; 

THENCE, along the centerline of said 40.00 foot roadway and the northerly boundary of said Lot3, S 55°23' 
00" E, 50.00 feet to the easterly right-of-way of said Farm-to-Market Road for the POINT OF BEGINNING 
of this tract; 

THENCE, along said easterly right-of-way, S 34° 37'00" W, at20.00 feet past a 5/8 inch iron rod seton the 
southerly right-of-way of said 40.00 foot roadway, at 1300.00 feet past a 5/8 inch iron rod seton the northerly 
right-of-way of 40.00 foot roadway between Blocks M and N of said subdivision, in alll320.00 feet to a 5/8 
inch iron rod set on the southerly boundary of said Lot 3, Block N, being on the centerline of said 40.00 foot 
roadway; 

THENCE, along said centerline and southerly boundary, S 55° 2'3' 00" E, 280.00 feet to a 5/8 inch iron rod 
set at the southeasterly corner of said Lot 3, Block N, being the northwesterly corner of Lot 2, Block M; 

THENCE along the westerly boundary of said Lot 2,S 34° 37' 00" W, at20.00 feet past the southerly right-
---,o"'f""'-way of sarcr4u:ou·roatfoiioway~n-all oc;o·:ooreenoa3/&iiich·ii'oii-roasef;--------···--·--··-------............... ____ ._ .......... . 

THENCE, S 55° 23' 00" E, at 630.00 feet past the westerly right-of-way of a 60.00 foot roadway between 
Blocks M and JJ, at 660.00 feet past the centerline of said roadway and boundary between said Blocks M 
and JJ, in all690.00 feet to a 5/8 inch iron rod found on the easterly right-of-way of said 60.00 foot roadway; 

THENCE, along said easterly right-of-way, N 34° 37' 00" E, 420.89 feet to a 5/8 inch iron rod found; 

THENCE, S 57° 11' 36" E, 219.92 feet to a 5/8 inch iron rod found; 

THENCE, N 36° 16' 05" E, 252.27feetto a 5/8 inch iron rod found on the norther1yright-of-way of a40.00 
foot roadway between Blocks JJ and II; · · 

THENCE, along said northerly right-of-way, S 55° 23' 00" E, 72.92 feet to a 5/8 .inch iron rod set on the 
boundary between Lots 3 and 4, Block II; 

THENCE, along said boundary, N 34° 37'00" E, at 1280.00 feet pass a 5/8 inch iron rod seton the southerly 
right-of-way of a 40.00 foot roadway between Blocks II and HH, in all1300.00 feet to the centerline of said 
roadway, being the northeasterly corner of said Lot 3, Block II; · 

THENCE, along said centerline and the boundary between Blocks !I and HH, and the boundary between 
Blocks Nand 0, N 55° 23' 00" W, 1270.00 feet to the POINT OF BEGINNING. 

CONTAINING 50.113 acres, more or less, of which 4.070 acres is in road right-of-way. 
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Lots), 2, and 3,BI<?ck II1Burton and Da~forth Subdivision, as shown by map recorded in Volume 
l52, Page I, Deed Records, San Patricio County, Texas. · 

·---·--·-·-......... _., ______ ,,,. .. _. __ .............. ____ ................................. ---.... - ........... _,_, _____ ........................................... . 
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EXHIBIT "B" TO 
LETTER AGREEMENT 

JJETWJ!:EN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUS TEXAS REFINERY I, LLC 

I. A 10,000 or 12,000 bid atmospheric crude distillation unit 

2. A 30,000 bid atmospheric crude distillation unit 

3. A 20,000 b/d vacuum distillation unit 

( A 15,000 b/d naphtha stabilizer 

--------~ 5. __________ Tankajl_e_!-'_O!l~i~tigg ()_f' ~--~~o.ra.se._~!ll!k.s'-~i.!!J_~ll_ey_~[l!l:'!l~-~()_t~~_()_a_P._~.~ty()f __ ~ppr_o?<illl~tely 6852~~9__ _ ····-· ____ _ 
barrels of storage · - ···· 
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EXHIBIT ."C" TO 
LETTER AGREEMENT 

BETWE.EN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUSTEXASREFINERYI,LLC 

F!ELDNOTES for a 14.24 acre tract of land being all of Lot I, Bay Block B, the West 509.29 feet 
of Lot 2, Bay Block 8, the South 130 feet of Lot 4, Bay Block 7, a portion of Ocean Drive and a tract of land 
between the East boundary of Ocean Drive and Red fish Bay, all as shown on the Burton & Danforth 
Subdivision map as recorded in Volume I, Page 3, Plat Records of Aransas County, Texas and a certified 
copy of such map is recorded in Volume 152, Page I of the San Patricio County, Texas Deed Records; 

BEGINNING at a 1/2 inch iron rod found (marked R.P.L.S. 1523) at the West comer of said Lot 2 
on the Southeast right-of-way line of Bay Avenue (60 foot wide right-of-way with variable width caliche 
surface) for the West corner of this survey; 

------····-···---- TI'iENcirNofiii'3"4'37roo·.-&S-faklng saldsouilieasfii!ifii-or~way-nne;·at 33o.ooTciciffiass· a: I/2 ·· - -·· - -
inch iron rod found (marked R.P.L.S. 1523) attheNorth cornerofsaid Lot2 and the West corner of said Lot 
1, in all a distance of640.00 feet to a 1/2 inch iron rod found (markedR.P.L.S. 1523) on the Southwest right· 
of-way line of Sun Ray Road ( 40 foot wide right-of-way with 22 foot wide asphalt surface) for the North 
corner of said Lot I and a corner of this survey; · 

THENCE South ss· 30' 35" East along said Southwest right-of-way line at 901.00 feet a 1/2 inch 
iron rod found (marked R.P L.S. 1523) bears South34• 29' 25" West 2.0 feet, in all adistanceof913.24 feet 
to the West right-of-way line of Ocean Drive for the East comer of said Lot I and inside corner of this 
survey; 

THENCE North 16' 32 55" East, along the West right-of-way line of Ocean Drive (80 foot wide 
right-of-way unimproved) 42.04 feet across Sun Ray Road to a 5/8 inch iron rod found at the South corner 
of Lot 4, Block 7 for an inside comer of this survey; 

THENCE North 55• 30' 35" West along the Northeast right-of-way line of Sun Ray Road, at 13.46 
feet a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34• 29' 25" West2.0 feet in a!! a distance 
of900.19 feet to a 112 inch iron rod found (marked R.P.L.S. 1523) at the West corner of said Lot 4 on the 
Southeast right-of-way line of Bay Avenue, for a corner of this survey; 

THENCE North 34' 3 7' 00" East along said Southeast right-of-way line 130.00 feet to a 3/4 inch iron 
rod with flattened top found for the North corner of this survey; 

THENCE South 55• 30' 35" East, parallel to the Northeast right-of-way line of Sun Ray Road and 
130 feet distant therefrom measured at right angles thereto, at 840..41 feet a 1/2 inch iron rod found (marked 
R.P.L.S. 1523) bears South 34• 29' 25" West, 1.85 feet at 857.83 feet cross the West right-of-way line of 
Ocean Drive, at 861.02 feet pass a 5/8 inch iron rod in concrete found, at 941.92 feet cross the East right-of­
way line of Ocean Drive in all a distance of 1,038.69 feet to the shoreline of Red Fish Bay; 
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THENCE along the shoreline of Red Fish Bay, South 20' SO' 26" West at 1.81 feet a 1/2 inch iron 
rod found (marked R.P.L.S. 1523) bears North 69' 09' 34" West 2.24 feet, in all a distance of89.75 feet to 
an11-ngle point in. sa.i\1 sl!Pretitle; 

THENCE continuing along said shoreline South 00' 40' 20" West 80.69 feet and thence South 13' 
50' 36" East 48.81 feet to the beginning of a concrete bulkhead; 

THENCE along the outside face of said concrete bulkhead as follows: 
South 73' 37' 00" East 15.96 feet; 
South 20' 16' 30" West 29.72 feet; 
North 71' 29' 02" West 48.:i2 feet; 
South 18' 17' 15" West 78.59 feet; 
South 71' 03' 51" East53.00 feet and South 18' 42' II" West 193.54 feet to the end of said 
concrete bulkhead; 

THENCE continuing with the shoreline of Red Fish Bay as follows: 
South 40' 43' 53" West 74.95 feet; 
South SO' 50' 46" West 42.44 feet; 

······--·---·-·······- -- ---· ----··· -soutllTrw nn;;~wesn4:r:·rrreeTaiia·soutli24~S"lf'5I"Wesf 93JI5feet to-~ point-on tile ·-·-···-- ----
southeasterly extension ofthe common bo)lndary of Lots 2 and 3 Bay Block 8 for the South 
comer of this survey; 

tHENCE with a wire fence along said Southeasterly extension, N01th 55' 30' 35" West at 82.04 feet 
a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 29' 25" West 2.69 in all a distance of 
132.15 feet to the centerline of Ocean Drive for a corner of this survey, from which corner a 2 inch iron pipe 
found on the West right-of-way line of Ocean Drive bears North 55' 30' 35" West 42.04 feet and thence 
South 16' 32' 55" West 1.47 feet; 

THENCE with the centerline of Ocean Drive North 16' 32' 55" East, 346.87 feet to a point on the 
Southeasterly extension of the common boundary of Lots l and 2, Bay Block 8, for an inside comer of this 
survey; 

THENCE along last mentioned Southeasterly extension North 55' 30' 35" West 42.04 feet to the 
South comer of said Lot l and the East corner of said Lot 2, on the West right-of-way line of Ocean Drive; 

THENCE North 55' 30' 35" West along the common boundary of said Lots I and 2 at 2.64 feet, a 
112 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 29' 25" West 2.77 feet in all a distance of 
505.01 feet for an inside corner of this survey; 

THENCE South 34' 37' 00" West at 1.12 feet pass a 1/2 inch iron rod found(marked R.P.L.S. 1523) 
in all adistanceof330.0 feet to a wire fence on the common boundary of said Lots 2 and 3, Bay Block 8 for 
a corner of this survey, from which corner a 112 inch iron rod found (marked R.P .L.S. 1523) bears South 34' 
37' 00" West l.l2 feet; 

THENCE North 55' 30' 35" West with said wire fence on the common boundary of said Lots 2 and 
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil 
Recovery Corporation to Pi Energy Corporation, by Special Warranty Deed, dated August 17, 1998, to which 
Special Warranty Deed reference is hereby made for a description of said 2.5 acres of land. 

Exhibit "C" 
Page 2 Of2 



EXHIBIT "D" TO 
LETTER AGREEMENT 

.J!E'J'WJ!;EN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUS TEXAS REFINERY I, LLC 

Permitted Encumbrances 
Tracts I, 2 & 3 

I. Rights of mineral estate owners and to the rights of those that hold under them; 

2. Easement, dated April 19, 1978, from Uni Oil, Inc. to Central Power and Light Company, 
recorded in Volume 886, Page 89, Deed Records, San Patricio County, Tex:as; 

··· ······------------1;·-··--lfoad~i'ignfs:of.:-wiiy as·snown-oii-tfi()-Burtoii·& banfortli'Si)biilvfiiloiiMiip .. recordedTn ________ _ 
Volume 152, Page 1, Deed Records, San Patricio County, Tex:as; 

4. Easement, dated February 8, 1979, from Uni Oil Co. to Central Power and Light Company, 
recorded in Volume 807, Page 299, Deed Records, San Patricio County, Texas; 

5. Agreement, dated February 2, 1965, from Brashear-Irwin Industries, Inc. to T.L. Bishop, 
recorded in Volume 311, Page 124, Deed Records, San Patricio County, Texas; 

6. Term and conditions of reservation of fee title to one certain fresh water line along with 
easement relative thereto as set out in Deed, dated June 22, i968, from Brashear Industries, Inc. to L.V. 
Elliott, Trustee, recorded in Volume 372, Page 161, Deed Records, San Patricio County, Texas; 

7,. Assignment Of Covenant to ex:tend channel, dated October 25, 1977, from Mark P. 
Banjavich, et al, toT. Michael Hajecate, et al, recorded in Volume 567, Page 469, Deed Records, San 
Patricio County, Tex:as; 

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas Pipe Line Company, 
recorded in Volume 176, Page 485, Deed Records, San Patricio County, Texas; 

9. Right-of-Way, dated September 23, 1953, from E.D. Richmond, et a~ to Sunray Mid-
Continent Oil Company, recorded in Volume 297, Page 283, Deed Records, San Patricio County, Texas; 

I 0. Right-of-Way, dated March 16, 1962, from E.D. Richmond, Jr., et al, to the State ofTexas, 
recorded in Volume 276, Page 109, Deed Records, San Patricio County, Texas; 

II. Right-of-Way, dated July 3, 1934, from R.K. Coleman to San Patricio County, recorded i!J 
Volume 105, Page 497, Deed Records, San Patricio County, Texas; 
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12. Oil, gas and mineral leases, reservation of mineral interests, pooling arrangements, right-of-
way agreements, easements, and mineral deeds affecting the Property and of record in the office of the 
CountyClerl\:ofSanJ?atr!ciq Cwnty,.TeM.s, 

Barge Dock 

Any and all restrictions, covenants, easements, oil, gas and mineral leases, oil, gas and mineral deeds, 
oil, gas and mineral reservations, rights-of-way, if any, pertaining to the Barge Dock, but only to the extent 
any of the foregoing are shown of record in the office of the County Clerk of San Patricio County and are 
still in effect with respect to the Barge Dock, and to all zoning laws, regulations and ordinances of municipal 
and/or governmental authorities, if any, but only to the extent they are still in effect and relate to the Barge 
Dock. 
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NATIONAL I IL RECOVERY CORPORATION 

.. 200~r BAN BOULEVARD, #520 

Mr. Jonathlin Carroll 
Directo;,:: 

'l-azaru§ Energy Holdings, LLC 
S'OFPfiwis, Suite 2100 
Houston, Texas 77002 

Mr. Jonathan Carroll 
Director 
Lazarus Texas Refinery I, LLC 
801 Travis, Suite 2100 

LONG SLAND, NBW YORK 11509 
( 516) 239-8735 

ebruary 23, 2012 

--··--·-·----Housttm;-'fexa"S/7002·-···---·-·-···· ······-··-·-·-··-····· ............ ··-··----·---·-·------------------------------.. --

In Re: Falcon Refinery 

Gentlemen: 

Representatives of National op Recovery Corporation C'Norco") and Lazarus Energy 

Holdin~s, LLC, a D~l~~~~}iented.li_~~~l!!~C~';JP~~ ~ll;~~,~iZ;.~~-~~.,e~.?u~~et;~si~.~~~-~- ~''LE,H'') 
have discussed the •prQsp!'i<ltQt>&E:H·.Q~i·a s1!l:is!d!ary:Jlierenf.•:1narYs;•.'l;e1'\l§·~efinery:JiLI.,(), a 
])t;l~~~e Iimi!~d}!~~i,li~ ~~~g~Y. ~u*~r!z:e~ .. !~ .. ~2. ~~~.\~~~s .. i~E~x~s. \;'~[~'')fppf~fill"~iiigi(rli!li 
-N~rcl:!iiaud. NQrc!.i~om~InO.tlsfl'ie$;~$llli,l,ll:2til~:~t~dzcoroii..W.~;It'R~ll!t~cGl>mP~Y:i1); N orcQ 's land, 
equipment, pipelines and barge facili~ located in Ingleside, San Patricio County, Texas, and 
CQmmortly known as the "Falcon Refinbry." LEH and L TR are aware that the Falcon Refinery has 
been designated by the Environmental PtotectionAgency ("EPA") as a Superfund Site and is subject 
to remediation and clean-up in accordarlce with two Administrative Orders On Consent, dated Jlll!e 
~. 2004, between the EPA and Norcoj to which reference is hereby made for all purposes (the 
"AOC's"), as well as an Agreed Ord~r for resumption of removal work, dated May 2, 2011 
("Removal Action Agreed Order"), and an Agreed Order for resumption of Remedial Investigation 
ood Feasibility Study, dated September • 6, 2011 ((RI/FS Agreed Order") (collectively, the "Agreed 
Orders''). In additionLEH and LTR ar~ aware that NorcQ has received from the EPA a Notice Of 
Deficiencies, dated October 26,2011, ~elative to the RI/FS Agreed Order, and since then the EPA 
has taken over the work contemplated 'y the RifFS Agreed Order .and related AOC. 

' Norco and LEH and L TR have /negotiated the sale and conveyance of the Falcon Refinery 
to L TR pursuant to the following termJ and provisions: 

I 

ARTICLE I, Definitions. For purposes ~fthis Letter Agreement, the following terms shall have the 
meanings set forth below: ! . . .. ! 

i 
l 

i 
i 
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i 
i 

1.1 Refinezy Land. ~hall mean the surface only of the certain 87.258 acres of 
land, more or less, situated in ~an Patricio County, Texas, and described by metes and 
bounds in Exhibit "A" attached ~ereto and made a part hereof for all purposes (the "Refinery 
Land'), together with all impro~ements located thereon, and all and singular the rights and 
appurtenances pertaining to the ~efinery Land, including, but not limited to, all ofNorco's 
~girts, tit~es and interest, if any, !f and to all adjacent easements, streets, alleys, rights of way, 
nghts of mgress and egress, stnps and gores. 

1.2. Refinery EquipJent. Shall mean in addition to the improvements located on 
the Refinery Land, all of the personal property, fixtures and equipment described in Exhibit 
"B,'' attached hereto and made a part hereof for all purposes (the "Refmery Equipment"). 

______ LL. Barge Dock,_§hklJ_m~.!!l!_!\1~-~l!r.f'a..c£_Qnly of the certain }_4.24 !!;_C£es of land, 
more or less, situated in San Patricio County, Texas, and described by metes ancCiiOunds in------------­
the Exhibit "C," attached hereto and made a part hereof for all purposes (the "Barge Dock''), 
together with all improvemeJj.ts located thereon, and all and singular the rights and 
appurtenances pertaining to the: Barge Dock. , 

1.4. Pipelines And Equipment. Shall mean all pipes, pipelines, valves, metering 
equipment, pumps, if any, in, or\ or under (i) the Refinery Land, (ii) the Refinery Equipment, 
and (iii) the Barge Dock (collectively the "Pipelines And Equipment"). 

1.5. Superior Lease Agreement Shall mean the certain Lease Agreement, dated 
January 16, 2006, by and betwben Norco and Superior Crude Gathering, Inc. ("Superior") 
(the "Superior Lease Agreeme~t''), as amended from time to time, true and correct copies of 
which hiwe been delivered to LEH, the receipt of which is hereby acknowledged by LEH. 

1.6. Petmitted Encuinbrances. Shall mean all as set out in Exhibit "D," attached 
hereto and made a part hereof for all purposes. · -

1. 7. The items described in 1.1 through 1.5, above, are herein collectively called 
or referenced to as the "Property." 

ARTICLE il, Purchase Price, Assumption Of Obligations, Indenmities. 

2.1. The purchase price for the Property shall consist ofLTR paying Norco and 
a Related Company a total ofThree Million Five Hundred Thousand Dollars ($3,500,000.00) 
cash, in the manner and as set forth in 2.3. hereof, and LEH and LTR,jointly and severally, 
assuming and being solely responsible for costs, expenses and penalties in any way relating 
to (i) the EPA maf)dated.clean-up contemplated and provided for under the AOC's and 

· Agreed Orders, cuirently, incll)ding but not limited to, and consisting of: (A) estimated Six 
Hundred Fifty-Five Thousand Dollars ($655,000.00) for the Removal Action clean-up; (B) 
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estimated Five Hundred Thousand Dollars ($500,000.00) for the Rl/FS clean-up; (C) 
estimated Three Hundred Seventy-Five Thousa)ldDollars ($375,000.00) for EPA monitoring 
costs; and (D) estimated Five Hundred Thousand Dollars ($500,000.00) EPA penalty; and 
(E) estimated Two Hundred Fifty Thousand DOllars ($250,000.00) rebate to Superior as set 
forth in 4.3. hereof. 

2.2. LEH and LTR acknowledge that the estimated clean-up, EPA monitoring 
costs and EPA penalty set out in 2.1., above, are Norco's best estimates of such costs and 
penalty arrived at in reliance upon currentinforination and data supplied by Norco's clean-up 
contractor, TRC Environmental, and the EPA as to the EPA penalty and monitoring costs, 
and that such costs and penalty may increase over time as the work proceeds, especially in 
view of the fact the EPA is currently in charge of the Rl/FS clean-up. Notwithstanding 

___ ..=lJIIY!hi.!!&l~ fu!§_L.e_ttt)r. A~e~!lle!l1. to _th~ __ contr~_,.JI_ul~~f the ':.On~de~~~on for _Norco ___ ---------·· 
conveying the Property to LTR, LEH and LTR, jointly and severally, shall be solely 
responsible to the exclusion of Norco and/or il Related Company for any and all costs and 

· penalties attributable to, directly or indirectly, the clean-up under the AOC' s and Agreed 
Orders and the rebate to Superior, with the further understanding that any sums paid out by 
LEH or L TR to complete the AOC' sand Agreed Orders to the EPA's complete satisfaction, 
and to refund Superior per 4.3., below, less than the estimated costs, expenses, penalties and 
rebate to Superior set forth in 2.1., above, sha'll inure to LEH's and/or LTR's benefit.· 

' . ' 

2.3. The Three Million Five Hundred Thousand Dollars ($3,500,000.00) cash will 
be represented by promissory notes (the "Notes") made payable to Norco or order, and/or 
a Related Company, with interest on areducirlg principal at the rate of five percent (5%) per 
armum, and payable in agreed monthly inst!\llments. The Notes will be secured in their 
payment by liens reasonably satisfactory to Norco and/or its Related Company. 

' 

2.4. As security for the AOC 's, Norco caused two (2) letters of credit to be issued 
hi favor of the EPA, each in the amount ofFiye Hundred Thousand Dollars ($500,000.00). 
Norco is advised by the EPA that the EPA ha$ cashed in said letters of credit and is holding 
the cash proceeds in EPA controlled bank accounts to be used as needed. After the clean-up 
is contemplated by the AOC's has been completed, any funds remaining in the EPA's 
accounts shall remain the property of and be payable to Norco to the exclusion of LEH and 
LTR. . 

2.5. As part of the consideration for Norco and/or a Related Company conveying 
the Property to LTR in accordance with the terms and provisions of this Letter Agreement, 
LEH and L TR,jointly and severally, do hereby unequivocally state as follows: THAT THEY 
HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE 
PROPERTY, AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR 
THE PURPOSES FOR WHICH LEH AND/OR LTR INTENDS TO USE THE 
PROPERTY; 
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LEH AND LTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT 
NEITHER NORCO NOR ANY AGENT OF NORCO NOR ANY RELATED 
COMPANYHAS MADE ANY WARRANTIES OR REPRESENTATIONS AS TO 
THE PHYSICAL CONDITION, LAYOUT, ENVIRONMENTAL CONDITION, 
OPERATION OR ANY OTHER MATTER'OR THING AFFECTING OR RELATING 
TO THE PROPERTY OR THIS LETTER AGREEMENT, EXCEPT AS 
SPECIFICALLY SET FORTH IN THIS LETTER AGREEMENT, AND THAT LEH 
ANDLTRARENOT RELYING UPON ANY STATEMENT OR REPRESENTATION 
MADE BY ANY OTHER PERSON OR ENTITY THAT IS NOT EMBODIED IN 
THIS LETTER AGREEMENT. LEHAND LTR, JOINTLY AND SEVERALLY, HEREBY 
(A) EXPRESSLY ACKNOWLEDGE THAT NO SUCH WARRANTIES OR 

_______________ JlliP.RES.ENJATIONS ... HA.Y.!L.IlEEN MADE EXCEPT AS SPECIFICALLY SET 
FORTH IN THIS LETTER AGREEMENT,. (B) AGREE TO .TAKE-AND-ACCEPT- - --­
THE PROPERTY "AS IS" SUBJECT TO ITS CONDITIONS ON THE CLOSING 
DATE (SUBJECT· TO THE TERMS OF THIS LETTER AGREEMENT 
CONCERNING TITLE), AND (C) AGREE THAT THE PROPERTY IS 
SATISFACTORY TO LEH AND/OR LTR, JOINTLY AND SEVERALLY, IN ALL 
RESPECTS. LEHANDLTR,JOINTLYANDSEVERALLY,ACKNOWLEDGE THAT 
NORCO OR ITS RELATED COMPANY IS NOT LIABLE OR BOUND IN ANY 
MANNER BY ANY VERBAL; OR WRITTEN STATEMENTS, 
REPRESENTATIONS, OR OTHER INFORMATION PERTAINING TO THE 
PROPERTY OR ITS OPERATION OR ANY OTHER MATTER OR THINGS 
FURNISHED BY ANY REAL ESTATE BROKER, AGENT, EMPLOYEE, 
SERVANT~ OR ANY OTHER PERSON; UNLESS SPECIFICALLY SET FORTH 
HEREIN. THE PROVISIONS OF THIS SECTION 2.5. SHALL SURVIVE THE CLOSING. 

2.6. As additional consideration for Norco and/or the Related Company conveying 
the Property to LTi~, LEH and LTR,jointly and severally, do hereby agree to INDEMNIFY; 
DEFEND AND HOLD HARMLESS NORCO, ITS RELATED COMPANY AND THEilt 
OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND ATTORNEYS 
(COLLECTIVELY THE "INDEMNIFIED PARTIES"), FROM ANY AND ALL 
LIABILITY, LIENS, DEMANDS, COSTS, JUDGMENTS, SUITS, EXPENSES AND 
CLAIMS OF ANY KIND OR CH~CTER ARISING OUT OF, IN CONNECTION 
WITH, OR RELATING IN WHOLE OR IN PART TO OR IN ANYWAY CONNECTED 
WITH (A) THE OPERATION, OWNERSHIP, CUSTODY OR CONTROL OF THE 
PROPERTY SUBSEQUENT TO THE CLOSING AND/OR (B) ANY OPERATION OR 
ACTIVITY HEREAFTER CONDUCTED BY LEH AND/OR LTR, OR ANY OF THEIR 
AGENTS, CONTRACTORS, EMPLOYEES, LICENSEES, OR INVITEES, IN, ON, 
ABOUT, UNDER, OR PERTAINING TO THE PROPERTY, INCLUDING, BUT NOT 
LIMITED TO, CLAIMS FOR INJURY OR DEATH OF ANY PERSONS OR DAMAGE, 
LOSS OR DESTRUCTION OF ANY PROPERTY, REAL OR PERSONAL, UNDER ANY 
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THEORYOFTORT,CONTRACT,STRICTLIABILITYOROTHERWISE,WHICHHAS 
OCCURRED OR RELATES TO PERIODS OF TIME ON, OR AFTER THE CLOSING. 
LEHANDLTR,JOINTLY ANDSEVERALLY,FURTHERCOVENANT AND AGREE 
TO DEFEND ANY SUITS BROUGHT AGAINST ANY OF THE INDEMNIFIED 
PAR11ES ON ACCOUNT OF SAID CLAIMS AND TO PAY ANY JUDGMENTS 
AGAINST ANY OR ALL OF THE INDEMNIFIED PARTIES RESULTING FROM ANY 
SUCH SUIT OR SUITS, TOGETHER WITH ALL COSTS AND EXPENSES RELATIVE 
TO ANY SUCH CLAIMS, INCLUDING, BUT NOT LIMITED TO, ATTORNEY'S FEES 
AND COURT COSTS. EACH OF THE INDEMNIFIED PARTIES SHALL HAVE THE 
RIGHT TO PARTICIPATE AT ITS OWN COST AND EXPENSE IN THE DEFENSE OF 
ANY SUIT OR CLAIM IN WHICH TilEY (OR ANY OF THEM) MAY BE A PARTY 
WITHOUT RELIEVING LEH AND/ORLTR OF THEIR OBLIGATIONS HEREUNDER. 

------·--- ----~---"·----- ........................................... _ ....... ----·-------·-··---------.. ----···-------·--··· ..... _________ ................ - ..................... . 
THEFOREGOINGINDEMNITYSHALLAPPLYWI-IETHERORNOT ARISING 

· OUT OF THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, FAULT OR STRICT 
. · .. · LIABILITY OF ANY OF THE INDEMNIFIED P ARTJES AND SHALL APPLY, 

WITHOUT LIMITATION, TO ANY LIABILITY IMPOSED UPON ANY OF THE 
INDEMNIFIED PARTIES AS A RESULT OF ANY THEORY OF STRICT LIABILITY 
OR ANY OTHER DOCTRINE OF LAW OR EQUITY .. 

2.7. ALL REPRESENTATIONS, COVENANTS, WARRANTIES AND 
INDEMNITIES MADE HEREIN BY THE PARTIES SHALL BE CONTINUING AND 
SHALL BE TRUE AND CORRECT ON AND AS OF THE DATE OF CLOSING WITH 
THE SAME FORCE AND EFFECT AS IF MADE ATTHATTIME (AND SHALL INURE 
TO THE BENEFIT OF THE RESPECTIVE SUCCESSORS AND ASSIGNS OF 'IRE 
PARTIES), AND ALL OF SUCH REPRESENTATIONS, COVENANTS, WARRANTIES, 
AND INDEMNITIES SHALL SURVIVE THE CLOSING AND THE DELIVERY OF THE 
CLOSING DOCUMENTS. 

ARTICLE III; Closing. 

3.1. At the closing, which is scheduled for February 29, 2012, Norco and the 
Related Company shall convey the Refinery Land, the Refinery Equipment, the Barge Dock 
and Pipelines And Equipment free and clear of all liens, claims or other encumbrances except 
only for the Superior Lease· Agreement and other "Permitted Encumbrances." Said 
conveyance shall contain the following provisions and shall be signed by L TR 
acknowledging its acceptance of the language of such provisions: 

GRANTOR HAS EXECUTED AND DELIVERED THIS DEED AND HAS 
GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND 
GRANTEE HAS ACCEPTED THIS DEED AND HAS PURCHASED THE 
PROPERTY, AS IS, WHERE IS, AND WITH ALL FAULTS, IF ANY, AND 
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WITHOUT ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER, 
EXPRESS OR IMPLIED, WRITTEN OR ORAL, IT BEING THE INTENTION OF 
GRANTOR AND GRANTEE TO EXPRESSLY NEGATE AND EXCLUDE ALL 
REPRESENTATIONS AND WARRANTIES, INCLUDING, BUT NOT LIMITED TO 
(A) THE CONDITION OF THE PROPERTY OR ANY ELEMENT THEREOF, 
INCLUDING, WITHOUT LIMITATION, WARRANTIES RELATED TO 
SUITABILITY FOR HABITATION, MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR CONSTRUCTION, 
STRUCTURAL DESIGN OR ENGINEERING OF THE IMPROVEMENTS; (C) THE 
QUALITY OF THE LABOR AND MATERIALS INCLUDED IN THE 
IMPROVEMENTS, (D) THE SOIL CONDITIONS, DRAINAGE OR OTHER 
CONDITIONS EXISTING AT THE PROPERTY WITH RESPECT TO ANY 

---·---------·---············-~fT~f~~y;~~~~~{¢~~ ~Jfllfif~~N<?6F!#]c~~g:-13f/J'ifl~~---·-·--·--··-'--
. OR BY ANY DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE 

PROPERTY OR RELEASED FROM THE PROPERTY OR SURROUNDING 
AREAS, OF ANY HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR 
OTHER MATERIALS; AND (G) ALL OTHER WARRANTIES AND 
REPRESENTATIONS WHATSOEVER, EXCEPT THE WARRANTY OF TITLE 
EXPRESSLY SET FORTH HEREIN. 

3.2. A Bill of Sale, covering and conveying the Refinery Equipment and the 
Pipelines And Equipment "AS IS," "WHERE IS" and 'WITH ALL FAULTS" in the form 
substantially the same as that attached hereto as Exhibit "G" and made a part hereof. 

3.3. An Assignment without recourse of all ofNorco's rights, titles, interest and 
obligations in, to and under the Superior Lease Agreement in the form substantially the same 
as that attached hereto ·as Exhibit "H" and made a part hereof. 

3.4. Norco and the Related Company and LEH and/or LTR agree to execute and 
deliver at the Closing or cause to be executed and delivered at any time thereafter such other 
documents as the other partyhereto may reasonably require in order to fully consummate the 
purchase, sale, conveyance, assumption· of liabilities and indemnities contemplated 
hereunder. 

3.5. In addition, LEHandlor LTR,jointly and severaly, shall assume and be solely 
responsible for all ofNorci>'s obligations in, to and under the Superior Lease Agreement and 
shall indemnify and hold harmless, jointly and severally, the Indemnified Parties arising in 
any way out of and/or related to, directly or indirectly, the Superior Lease Agreement. 

3.6. Notwithstanding anything to the contrary in this Letter Agreement, LEH 
acknowledges that it has requested title to the Property be conveyed to L TR as an 
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accommodation to LEH. In view of such, LEH does hereby guarantee (A) the prompt 
payment of the Notes in accordance with their terms, (B) the prompt and faithful 
performance of all of the obligations imposed on L TR under the lien documents, and (C) the 
prompt and faithful performance of all of the other obligations assumed by and/or imposed 
on L TR under this Letter Agreement, including, but not limited to, the AOC 's and the 
Agreed Orders. 

ARTICLE IV, Miscellaneous. 

4.1. Clean-Up Payments. Retroactive to November 23, 2011, as part of the 
ongoing consideration for the conveyance of the Property to LTR, LEH and LTR,jointly and 
severally, shall fund on a current basis the clean-up program being conducted by Norco 

------------·----···------------put:Sl;li!OUQ.:the Remoyal ActiQ!!_ll.~ed QEQ!?L@~_!!?lated AOC, except for the escrow 
amounts required under the Agreed Orders. Such funding~hall-inciud:e; bui:nod)e-flmlted -----------
to, the items set forth in paragraphs 9 and 10 of the RIIFS Agreed Order. LEH and Norco, 
subsequent to the Closing, shall use their combined best efforts to cause the EPA to reinstate 
the RIIFS Agreed Order in favor of Norco the RIIFS Agreed Order, and if successful, LEH 
and LTR,jointly and severally, shall be solely responsible for (and fund on a current basis), 
costs also incurred in connection with clean-up activities required under the Rl/FS Agreed 
Order and related AOC. IfLEHand Norco are not successful in causing the EPA to reinstate 
the Rl/FS Agreed Order in favor of Norco, LEH and/or LTR, jointly and severally, 
nonetheless agree to indemnify and hold harm less Norco from and against any and all claims, 
demands and/or causes of action reasonably related to the Agreed Orders and the AOC'sand 
made by the EPA against Norco. 

4.2. TRC Contractor. TRC will continue as contractor to complete the clean-up 
'program, with a contractor ofLEH's selection providing oversight of the clean-up work and 
who will report directly to LEH and will look to LEH only for its compensation for work to 
be performed at the Falcon Refinery and which shall not be considered a clean-up cost 
related to the AOC' s and Agreed Orders. . 

4.3. Superior Crude Gathering, Inc. Lease Agreement: LEH and L TR, jointly and 
severally, acknowledge that the Falcon Refinery is subject to a Lease Agreement with 
Superior Crude Gathering, Inc. Under the terms of the Superior Lease Agreement, LEH 
and/or LTR, upon the closing ofthe conveyance contemplated hereunder, would have the 
right to terminate the Superior Lease Agreement, with Superior having Two Hundred 
Seventy (270) days to remove its operation from the Falcon Refinery. The Superior Lease 
Agreement is scheduled to terminate by its own terms in June of2013, and has paid Norco 
in advance rent covering that period of time from the present up until the termination of the 
Lease Agreement. Any cash consideration that must be paid to Superior in connection with 
the termination of the Superior Lease Agreement shall be payable by LEH and/or LTR, 
jointly and severally, pursuant to the Superior Lease Agreement. 
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4.4. Norco and LEH agree that this Letter Agreement supersedes and takes the 
place of the certain Jetter agreement, dated November 23, 2011, which letter agreement is 
hereby rendered null and void. · 

If the foregoing correctly sets forth the agreement of the parties as to the subject matter of 
· this Letter Agreement, then please sign duplicate originals of this Letter Agreement iri the space 

provided below and return one executed duplicate original to the undersigned. 

NATIONAL OIL RECOVERY CORPORATION 

··------------.. 8;;~-····ltA /J.;;_p:·--·- ----------·-------------·--·----··---·--··-· 
lf'.!'f' /$<#'/e.f;v-tr;e. , Authorized Signatory 

NORCO ROM INDUSTRIES, SRL 

By: .11v ~<;I~ 
NeltrM. Velicescu 

.ACCEPTED: 

LAZARUS ENERGY HOLDINGS, LLC 

LAZARUS TEXAS REFINERY I, LLC 



EXHIBIT "A" TO 
LETTER AGREEMENT 

BETWEEN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUS TEXAS REFINERY I, LLC 

FIELDNOTE DESCRIPTION of a portion of Lots 4 and 5, Block 0, Burton and Danforth Subdivision, as 
shown by map recorded in Volume 152, Page I, Deed Records, San Patricio County, Texas, described as 
follows: 

COMMENCING atthe southeasterly comer of said Lot 4, being at the intersection of the centerline ofF arm­
to-Market Road 2725 with ihe centerline of a 40.00 foot public roadway between Blocks N and 0 of said 
subdivision; 

THENCE, along the centerline of said 40.00 foot roadway arid the southerly boundary of said Lot 4, N. 55° 
--·--······--·23' 00" W, at 50.00 feet pastthe westeily.riglit-o-fwayoi"sil.i(f'fami:.to~MarkeiRoad, in ·iiln56:12-feeito the· .. . . --­

POINT OF J:lEGINNING of this tract; 

THENCE, continuing along said centerline and boundary, N 55° 23' 00" W, 503.88 feet to the southwesterly 
corner of said Lot 5; 

THENCE, along the westerly boundary of said Lot 5, N 34° 37' 00" E, at 20.00 feet pasta 5/8 inch iron rod 
found on the northerly right-of-way of said 40.00 foot roadway, in all685.00 feet to a brass monument in 
concrete found; · · 
THENCE, S 55° 23' 00" E, 610.00 feetto a 5/8 inch iron rod set on the westerly right-of-way of said Faim-to­
Market Road; 

THENCE, along said westerly right-of-~ay, S 34° 37' 00" W, 501.25 feet to a 5/8 inch iron rod found; 

THENCE, N 55° 23' 00" W, 106.12 feet to a 5/8 inch iron rod found; 

THENCE, S 34° 37' 00" W, at 163.75 feet past a 5/8 inch iron rod found on the northerly right-of-way of said 
40.00 foot roadway, in all183.75 feet to the POINT OF BEGINNING. 

CONTAINING 9.145 acres, more or less, of which 0.231 acre is in road right-of-way. 

FIELD NOTE DESCRIPTION in all of Lots I and 2, and a portion of Lot 3, Block N, and a portion of Lots 
I and 2, Block M, and all of Lot 4, Block ll, and a portion of Lot 4, Block JJ, Burton and Danforth 
Subdivision, as shown by map recorded in Volume 152, Page I, Deed Records, San Patricio County, Texas, 
described as follows: 
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COMMENCING at the northwesterly comer of said Lot 3, Block N, being at the intersection ofthe centerline 
ofF ann-to-Market Road 2725 with the centerline of a 40.00 foot roadway between BlockS Nand 0 of said 

· snbdivisiol!; 

THENCE, along the centerline of said 40.00 foot roadway and the northerly boundary of said Lot3, S 55°23' 
00" E, 50.00 feet to the easterly right-of-way of said Farm-to-Market Road for the POINT OF BEGINNING 
of this tract; 

THENCE, along said easterly right-of-way, S 34° 37' 00" W, at 20.00 feet past a 5/8 inch iron rod seton the 
southerly right-of-way of said 40.00 foot roadway, at 1300.00 feet past a5/8 inch iron rod set on the northerly 
right-of-way of 40.00 foot roadway between Blocks M and N of said subdivision, in alll320.00 feet to a 5/8 
inch iron rod set on the southerly boundary of said Lot 3, Block N, being on the centerline of said 40.00 foot 
roadway; · 

THENCE, along said centerline and southerly boundary, S 55° 2'3' 00" E, 280.00 feet to a 5/8 inch iron rod 
set atthe southeasterly comer of said Lot 3, Block N, being the northwesterly corner of Lot 2, Block M; 

THENCE along the westerly boundary of said Lot 2, S 34° 37' 00" W, at 20.00 feet past the southerly right-
---:::o"'f-""way of '8ai04UJJO-rooTroiidwa:Y-;-·iifall6oO:uu Teef1oa578iiich.iroii'roaset;-------······--·-........................... ----·-····· .... . 

THENCE, 8 55° 231 00" E, at 630.00 feet past the westerly right-of-way of a 60.00 foot roadway between 
Blocks M and JJ, at 660.00 feet past the centerline of said roadway and boundary between said Blocks M 
and JJ, in all690.00 feet to a 5/8 inch iron rod found on the easterly right-of-way of said 60.00 foot roadway; 

THENCE, along said easterly right-of-way, N 34° 37' 00" E, 420.89 feet to a 5/8 inch iron rod found; 

THENCE, S 57° II' 36" E, 219.92 feet to a 5/8 inch iron rod found; 

THENCE, N 36° 16' 05" E, 252.27feetto a 5/8 inch iron rod found on the northerly right-of-way ofa40.00 
foot roadway between Blocks JJ and 11; . · 

THENCE, along said northerly right-of-way, S 55° 23' 00" E, 72.92 feet to a 5/8 .inch iron rod set on the 
boundary between Lots 3 and 4, Block 11; 

THENCE, along said boundary, N 34° 37' 00" E, at 1280.00 feet pass a 5/8 inch iron rod seton the southerly 
right-of-way of a 40.00 foot roadway between Blocks II and HH, in alll300.00 feet to the centerline of said 
roadway, being the northeasterly comer of said Lot 3, Block H; · 

THENCE, along said centerline and the boundary between Blocks II and HH, and the boundary between 
Blocks Nand 0, N 55° 23' 00" W, 1270.00 feet to the POINT OF BEGINNING. 

CONTAINING 50.113 acres, more or less, of which 4.070 acres is in road right-of-way. 
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L_o_t_ s __ l __ , 2_, ___ an_ d3_, B ___ lo __ c_kJ __ I, __ Bu_rto_. __ n __ . __ and Danforth Su __ l>_ . __ d __ . __ ivi_sion __ , ___ ._as __ shown by ___ map_ reco_ rct_e __ d_in __ V ___ ol_u_._m_ e __ 
>,','•'"•• ---:-·,-.;_--_-_.·-:--: -----

152, Page I, Deed Records, San Patricio County, Texas. 

·-------··-·-········-------····· --------··· ........ _____ .. ., •............... ······-------·---····-----------"·-· ----·-········· .. ···- ······-·····. 
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EXHIBff "B" TO 
LETTER AGREEMENT 

BETWEEN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUS TEXAS REFINERY I, LLC 

I. A 10,000 or 12,000 b/d atmospheric crude distillation unit 

2. A 30,000 b/d atmospheric crude distillation unit 

3. A 20,000 b/d vacuum distillation unit 

4. A 15,000 b/d naphtha stabilizer 

------·-- 5._~·-··· Tanka_ll~_c_<:!n~i~ti_ll_g()f .. ?.s.~or!lge._~all_~~,-~i-~_lo\':l~'l'~tl!'!!l~.~~tal _()_R.P!I-':.!ty()~ .. !IPPt:<')(itll!lt~Iy_ 6~_5yQOQ ___ ······ 
barrels of storage 
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EXHffiiT "C" TO 
LETTER AGREEMENT 

JlETWEEN 
NATIONAL OIL RECOVERY CORPORATION AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUSTEXASREFINERYI,LLC 

FIELD NOTES for a 14.24 acre tract of land being all of Lot I, Bay Block B, the West 509.29 feet 
ofLot2, Bay Block 8, the South 130 feet of Lot 4, Bay Block 7, a portion of Ocean Drive and a tractofland 
between the East boundary of Ocean Drive and Redfish Bay, all as shown on the Burton & Danforth 
Subdivision map as recorded in Volume 1, Page 3, P1aJ Records of Aransas County, Texas and a certified 
copy of such map is recorded in Volume 152, Page I of the San Patricio County, Texas Deed Records; 

BEGINNING at a 112 inch iron rod found (marked R.P.L.S. 1523) at the West comer of said Lot2 
on the Southeast right-of-way line of Bay Avenue (60 foot wide right-of-way with variable width caliche 
surface) for the West corner of this survey; 

______ ........ ____ TiffiNclr'North34'37roo''&s(iifong saidsouilieasfngnt:iir~wa:YHiie;at 33!fooTeefpassa·fl2 ---- --- - -
inch iron rod found (marked R.P .L.S. !523) atthe North comer of said Lot 2 and the West corner of said Lot 
I, in all a distance of640.00 feet to a 1/2 inch iron rod found (markedR.P.L.S. 1523) on the Southwest right-
of-way line of Sun Ray Road ( 40 foot wide right-of-way with 22 foot wide asphalt surface) for the North 
comer of said Lot 1 and a comer of this survey; · 

THENCE South 55· 30' 35" East along said Southwest right-of-way line at 901.00 feet a J/2 inch 
iron rod found (marked R.P L.S. 1523) bears South 34• 29'25" West 2.0 feet, in all a distance of913.24 feet 
to the West right-of-way line of Ocean Drive for the East corner of said Lot 1 and inside corner of this 
survey; 

THENCE North 16.32 55" East, along the West right-of-way line of Ocean Drive (80 foot wide 
right-of-way unimproved) 42.04 feet across Sun Ray Road to a 5/8 inch iron rod found at the South corner 
of Lot 4, Block 7 for an inside corner of this survey; 

THENCE North 55' 30' 35'' West along the Northeast right-of-way line of Sun Ray Road, at 13.46 
feet a 112 inch iron rod found (marked R.P .L.S. 1523) bears South 34 • 29' 25" West 2.0 feet in all a distanc.e 
of900.19 feet to a 1/2 inch iron rod found (marked R.P.L.S. 1523) at the West comer of said Lot 4 on the 
Southeast right-of-way line of Bay Avenue, for a comer of this survey; 

THENCE North 34' 37' 00" East along said Southeast right-of-way line 130.00 feet to a 3/4 inch iron 
rod with flattened top found for the North comer of this survey; 

THENCE South 55• 30' 35" East, parallel to the Northeast right-of-way line of Sun Ray Road and 
130 feet distant therefrom measured at right angles thereto, at 840..41 feet a 1/2 inch iron rod found (marked 
R.P.L.S. 1523) bears South 34' 29' 25" West, 1.85 feet at 857.83 feet cross the West right-of-way line of 
Ocean Drive, at 861.02 feet pass a 5/8 inch iron rod in concrete found, at 941.92 feet cross the East right-of­
way line of Ocean Drive in all a distance of 1,038.69 feet to the shoreline of Red Fish Bay; 
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THENCE along the shoreline of Red Fish Bay, South 20' 50' 26" West at 1.81 feet a 1/2 inch iron 
rod found (marked R.P.L.S. 1523) bears North 69' 09' 34" West 2.24 feet, in all a distance of89.75 feet to 
an. anglepoi11t in..said. shoreline; 

THENCE continuing along said shoreline South 00' 40' 20" West 80.69 feet and thence South 13' 
50' 36" East 48.81 feet to the beginning of a concrete bulkhead; 

THENCE along the outside face of said concrete bulkhead as follows: 
South 73' 37' 00" East 15.96 feet; 
South 20' 16' 30" West 29.72 feet; 
North 71' 29' 02" West 48.32 feet; 
South 18' 17' 15" West 78.59 feet; 
South 71' 03' 51" East 53.00 feet and South 18' 42' ll" West 193.54 feet to the end of said 
concrete bulkhead; 

THENCE continuing with the shoreline of Red Fish Bay as follows: 
South 40' 43' 53" West 74.95 feet; 
South 50' 50' 46" West 42.44 feet; 

·-·-·-···-··--------- ---- --- ------ ---soutnTr Ilr15"WeSD4I:-rrreeTana-souili14~5s'SI"Wesi 9:J"J!Sfeet to·a-iiotnt-on"ille--·------~------
southeasterly extension of the common boundary of Lots 2 and 3 Bay Block 8 for the South 
comer of this survey; 

·TI-IENCE with a wire fence along said Southeasterly extension, N01th 55' 30' 35" West at 82.04 feet 
a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 29' 25" West 2.69 in all a distance of 
132.15 feet to the centerline of Ocean Drive for a corner of this survey, from which corner a 2 inch iron pipe 
found on the West right-of-way line of Ocean Drive bears North 55' 30' 35" West 42.04 feet and thence 
South 16' 32' 55" West 1.47 feet; 

THENCE with the centerline of Ocean Drive North 16' 32' 55" East, 346.87 feet to a point on the 
Southeasterly extension of the common boundary of Lots I and 2, Bay Block 8, for an inside corner of this 
survey; 

THENCE along last mentioned Southeasterly extension N01th 55' 30' 35" West 42.04 feet to the 
South corner of said Lot 1 and the East comer of said Lot2, on the West right-of-way line of Ocean Drive; 

THENCE North 55' 30' 35" West along the common boundary of said Lots 1 and 2 at 2.64 feet, a 
1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 29' 25" West 2.77 feet in all a distance of 
505.01 feet for an inside corner of this survey; 

THENCE South 34' 37' 00" West at 1.12 feet pass a 1/2 inch iron rod found(marked R.P.L.S. 1523) 
in all a distance of330.0 feet to a wire fence on the common boundary of said Lots 2 and 3, Bay Block 8 for 
a comer of this survey, from which comer a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 
3 7' 00" West 1.12 feet; 

THENCE North 55' 30' 35" West with said wire fence on the common boundary of said Lots 2 and 
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil 
Recovery Corporation to Pi Energy Corporation, by Special Warranty Deed, dated August 17, 1998, to which 
Special Warranty Deed reference is hereby made for a description of said 2.5 acres of land. 
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EXHIBIT "D" TO 
LETTER AGREEMENT 

BETWEEN 
NAtiONAL OIL RECOVERY Cb:RI>ORAtto:N AND 

LAZARUS ENERGY HOLDINGS, LLC AND 
LAZARUS TEXAS REFINERY I, LLC 

Permitted Encumbrances 
Tracts I, 2 & 3 

I. Rights of mineral estate owners and to the rights of those that hold under them; 

2. Easement, dated April 19, 1978, from Uni Oil, Inc. to Central Power and Light Company, 
recorded in Volume 886, Page 89, Deed Records, San Patricio County, Texas; 

· ·· ·-· ····-------------- -·3; -----1{oi\ifrlglifs::or:way as·snown-oii-tfie··giirtoii' & Danfortli-su6ruvfsloii Map--recorded Tt-i______ ---­
Volume 152, Page I, Deed Records, San Patricio County, Texas; 

4. Easement, dated February 8, 1979, from Uni Oil Co. to Central Power and Light Company, 
recorded in Volume 807, Page 299, Deed Records, San Patricio County, Texas; 

5. Agreement, dated February 2, 1965, from Brashear-Irwin Industries, Inc. to T.L. Bishop, 
recorded in Volume 311, Page 124, Deed Records, San Patricio County, Texas; 

6. Term and conditions of reservation of fee title to one certain fresh water line along with 
easement relative thereto as set out in Deed,dated June 22, 1968, from Brashear Industries, Inc. to L.V. 
Elliott, Trustee, recorded in Volume 372, Page 161, Deed Records, San Patricio County, Texas; 

7,. Assignment Of Covenant to extend channel, dated October 25, 1977, from Mark P. 
Banjavich, et al, toT. Michael Hajecate, et al, recorded in Volume 567, Page 469, Deed Records, San 
Patricio County, Texas; 

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas Pipe Line Company, 
recorded in Volume 176, Page 485, Deed Records, San Patricio County, Texas; 

9. Right-of-Way, dated September 23, 1953, from B.D. Richmond, et a~ to Sunray Mid-
Continent Oil Company, recorded in Volume 297, Page 283, Deed Records, San Patricio County, Texas; 

10. Right-of-Way, dated March 16, 1962, from E.D. Richmond, Jr., et al, to the State ofTexas, 
recorded in Volume 276, Page I 09, Deed Records, San Patricio County, Texas; 

II. Right-of-Way, dated July 3, 1934, from R.K. Coleman to San Patricio County, recorded i!J 
Volume 105, Page497, Deed Records, San Patricio County, Texas; · 
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12. Oil, gas and mineral leases, reservation of mineral interests, pooling arrangements, right-of-
way agreements, easements, and mineral deeds affecting the Property and of record in the office of the 
<;;oJluty.Clerlc <?f~al) Pa!fici? 99llnty, .Te:x-as, 

Barge Dock 

Any and all restrictions, covenants, easements, oil, gas and mineral leases, oil, gas and mineral deeds, 
oil, gas and mineral reservations, rights-of-way, if any, pertaining to the Barge Dock, but only to the extent 
any of the foregoing are shown of record in the office of the County Clerk of San Patricio County and are 
still in effect with respect to the Barge Dock, and to all zoning laws, regulations and ordinances of municipal 
and/or governmental authorities, if any, but only to the extent they are still in effect and relate to the Barge 
Dock. 
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Attachment No.3 



09/19/2012 

NO. 7008 0500 0001 2134 2047 

RETURN RECEIPT REQUESTED 

PAYER: Richard F. Bergner 
Registered Agent for National Oil Recovery Corp 
5151 San Felipe, Suite 1950 
Houston, TX 77056-3907 

**Notice of Non-Compliance** 

RE: Administrative Order on Consent for Remedial Investigation and Feasibility Study, Replenishment of 
Special Account #2, Falcon Refinery Superfund Site 06MC 

With this letter, EPA is notifying you of your client's noncompliance with the above-referenced Order for failure 
to pay EPA's costs demanded by EPA's bill dated March 09,2012. 

Bill Number: 
Billing Date: 
Payment Due: 

Original Debt: 
Interest Charges: 
Less Payment*: 

Amount now due: 

27610268056 
03/09/2012 
03/29/2012 

$ 208,205.84 
$ 830.28 
$ 0.00 

$ 209,036.12 

Payment is due immediately. If the payment amount identified in this letter is not paid within thirty(30) days after 
the date of this notice, this debt may be referred to Department of Justice for enforcement and collection. No 
additional EPA notice will be sent. The referral will seek payment of the amount due as provided in the Order plus 
accrued interest, penalties, and enforcement costs, including attorney's fees, as appropriate. 

If you have any questions or wish to discuss this matter, or need to make further arrangements, please contact 
Doretha Christian at 214-665-6734. Please note, unless otherwise advised in writing by EPA, any communications 
with EPA will not relieve you of your obligation to make the required timely payment as provided in this letter. 
Please make the check payable to "EPA Hazardous Substance Superfund". 

Please Remit to: 
U.S. Environmental Protection Agency 
Superfund Payments 
Cincinnati Finance Center 
PO Box 979076 
St. Louis, MO 63197-9000 

CC: 
Doretha Christian 

Sincerely, 

DANA SHERRER 
Accountant 



Attachment No.4 
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14 POS 

DEED 
615663 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU 
MAY REMOVE OR STRIKE ANY OF 'rilE JIOLLOWING INFORMATION FROM 'fillS 

INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: 
YOUR SOCIAL SECURITY NUMBER OR DRIVER'S LICENSE NUMBER, 

'SPECIAL WARRANTY DEED WITH YENQOR'S LIEN 

THE STATE OF TF.X AS 

COUNTY OF SAN PATRICIO 

§ 
§ 
§ 

KNOW ALL MEN BY THESE PRESENTS: 

TllA TNational Oil Recovery Corporntion, a Delaware corporation nuthorized to transact business 

in the StnteofTexas (herein culled "Grantor"), for und in consideration ofTen And Noll 00 Dollnrs ($1 0.00) 

and other good and valuable consideration ln hand by Lazarus Texas Refinery I, LLC, n Dol aware limited 

liability company authorized to transact business in the State ofToxas (herein called "Grantee"), whose 

mailing addrosds 80 I Travis, Suite 2100, Houston, Texas 77002, the receipt and sufficiency of which is 

hereby acknowledged and confessed, and in further consideration of the e><ecutlon and delivery by Grantee 

ofthnt cerlain Installment Reul Estate Lien Note of even date herewith, in tho original principal sum provided 

in snid Installment Realllstnte Lien Note, bearing interest at tho rnto stipulated therein, payable to the ot·dot 

of Grantor, as !heroin provided, thepnymcntofwhich lnstullmcnt PromissotyNote is secured by the vendor's 

lien and superior title horoinnftcr reserved aud retained, and is additionally secured by liens and security 

iuterests created and provided for in the certain Deed Of Trust And Security Agreement of even date 

herewith from Grantcoto Richard F. Bergner, Trustee, conveying unto said Trustee the hereinafter described 

property, by these presents docs hereby GRANT, SELL, and CONVEY unto Grantee, subject to the 

assumption of liabilities, exceptions and reservations herein contained, the following described property 

located in San Patricio Connty, Texas, together with all improvements and fixtures situated on, attached or 

located on said property, to wit: 
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Refluerv Land 

The surface only of the certain 87.258 ncres of land, more or less, situated in San Patricio 
County, Texas, and described by metes and bounds in Exhibit "A," attached hereto and 
made a part hereof for all purposes (the "Refinery Land"), together with all improvements 
located thereon, including, but not limited to, eight (8) storage tanks with a total capacity 
of685,000 barrels of Morage, and all and singular the rights and appurtenances pertaining 
to theRolincry Land, including, but not limited to, all ofGrnntor's rights, titles and interests, 
if any, in and to all adjacent easements, streets, alloys, rlghts·of-way, rights of ingress and 
ogress, strips and gores. 

Refinery F.quil1!n£n1 

ln addition to tho improvements iooated on the Refinery Lllnd, all of the personal property, 
fixtures and/or equipment described In Exhibit "B," artachcd hereto and made n part hereof 
for all purposes (the Refinery Equipment") 

Barge pock 

The surfoce only of tho certain 14.24 acres of !and, moro or Jess, situated in San Patricio 
County, Texas, and described by metes and bounds in the Exhibit "C," atlached herctu and 
made a part hereof for all purposes (the "Barge Dock"), together with all improvements 
located thereon, and all nnd singular the rights and appurtenances pertaining to tl1o Barge 
Dock. 

Pipeline And Equipment 

All pipes, pipelines, valves, metering equipment, pumps, if any, in, on, under or through (I) 
tho Refinery Land, (II) the Refinery Equipment, and (iii) the Bargo Dock (the "Pipelines And 
Equipment"). 

The foregoing described Refinery Land, ReiineJy Equipment, Barge Dock, and Pipeline And Equipment arc 

herein collectively called the "Property." 

Assumption Of Obligations 

Grantee acknowledges that the Property Is also known as the "Falcon Refinery" and has been 

designated by the Environmental Protection Agency ("EPA") as a Superfund Site, and is subject to 

remediation and clean-up in counection with two (2) Administrative Orders On Consent with the EPA 

relative to tho Property, they being (a) Administrative Order On Consent For Removal Action, U.S. EPA 

Region 6, CERCLA Docket No. 06-04-04, dutcd Juno 9, 2004, and (b) AdminiSh'ntive Order On Consent For 

Remedial investigation And Feasibility Study, U.S,llPA Region 6, CERCLA Dncket No. 06-05-04, dated 

2 

---------------------------------------------------....1 
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Removal Work, dated May 2, 2011 and'"' Agreed Order for rosumpHon of.Rcmcdinllnvcstigation and 

Feosibility Study, dated September 26, 2011 (collectively, the "Agreed Orders"). In addition, Grantee 

acknowledges it is aware that Grantor hns received from the EPA a Notice Of Deficiencies, dated October 

26,2011, relative to the RifFS Agreed Order and since then the EPA has taken overt he work contemplated 

by the RifFS Agreed Order and related AOC's. 

As pattofthe consideration for the convcyance oflhc Properly to Grantee, Grantee expressly agrees 

to assume and be solely responsible for the pcrfomtance of all of Grantor's remaining obligations in, to and 

under the AOC's and tho Agreed Orders, with the same legal force and effect as if Grantee were the original 

signatory to the AOC's and the Agreed Orders. 

AS IS And WHl!RillS 

GRANTOR HAS EXECUTED AND DELIVERED THIS DEED AND HAS 

GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND GRANTEE 

HAS ACCEPTED THIS DEED AND HAS PURCHASED THE PROPERTY, AS IS, 

WHERE IS, AND WlTH ALL FAULTS, IF ANY, AND WITHOUT ANY 

REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS OR IMPLIED, 

WRIITEN OR ORAL, IT BEING THE INTENTION OF GRANTOR AND GRANTEE TO 

EXPRESSLY NEGATE AND EXCLUDE ALL REPRESENTATIONS AND WARRANTIES, 

INCLUDING, BUT NOT LIMITED TO (A) THE CONDITION OF THE PROPERTY OR 

ANY ELEMENT THEREOF, INCLUDING, WITHOUT L!Ml'l'ATION, WARRANTIES 

RELATED TO SlJITABJLITY FOR HABITATION, MERCHANTABILITY OR FITNESS 

FOR A PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR 

CONSTRUCTION, STRUCTURAL DESIGN OR ENGINEERJNG OF THE 
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IMPROVEMENTS; (C) THE QUALITY OF THE LABOR AND MATERIALS INCLUDED 

IN THE IMPROVEMENTS, (D) THE SOIL CONDITIONS, DRAINAGE OR OTHER 

CONDl110NS EXISTING AT THE PROPERTY WITH RESPECT TO ANY PARTICULAR 

PURPOSE OR BY ANY DESCRIPTION OF HIE PROPERTY; (E) ALL WARRANT!ES 

CREATED BY AN AFFIRMATION OF FACT OR PROMISE OR BY ANY 

DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE PROPERTY OR 

RELEASED FROM THE PROPERTY OR SURROUNDING AREAS, OF ANY 

HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR OTHER MATERIALS; 

AND (G) ALL OTHER WARRANTJES AND REPRESENTATIONS WHATSOEVER, 

EXCEl''!' THE WARRANTY OF TITLE EXPRESSLY SET FORTH HEREIN. 

TO HA VEANDTO HOLD tho Property, together with all and singular tho rights and appurtenances 

thereto in anywise belonging, unto Grantee, its successors and assigns forever; and Grantor does hereby bind 

itself, its successors and assigns, to WARRANT AND FOREVER DEFEND, all and singular, the Property 

unto Grantee, its successors and assigns, against every person whomsoever lawfully claiming or to claim tho 

same or any part thereof, by, through or under Grantor only, but not otherwise. 

This conveyance, including the above warranty is, however, made subject to theAOC's, the Agreed 

Orders and the Permitted Encumbrances described in Exhibit "D," attached hereto and made a part hereof, 

but only to the extent that any of the foregoing arc shown of record in the office of tho County Clerk of San 

Patricio County, Texas and arc still in effect with respect to the Property, as well as that certain Lease 

Agreement, dated January 16, 2006, by and between Grantor and Superior Crude Gathering, Inc. and all 

amendments and supplements thereto. 

4 
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lt is expressly agreed that a vendor's lien, as well as superior title in and to the Property, is reserved 

and retained against the Property until the above described lnstnllmcnt Real Estate Lien Note is fully paid 

according to the face, tenor, effect and reading thereof when this Deed sltall become absolute. 

Ad valorem taxes for the current year have been prorated to the date hereof, and Grantee assumes 

the j>nyment thoreof. 

EXECUTED the .fl., 't /1- day of ~ '2012. 

THE STATE OF "J't:X/I"'S 

COUNTY OF HlffL~IS 

§ 
§ 
§ 

GRANTOR: 

NATIONAL OIL RECOVERY CORPORA TlON 

GRANTEE: 

LAZARUS TEXAS REFINERY I, LLC 

This 1111trument was acknowledged befom me on the ~ay of ~~ , 

2012, by~n behalfofNational Oil Recovery CorporAtion and in tho capacity 

SlAted. 

L-------------------------·-·--·· 
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THESTATEOFTEXAS § 
§ 

COUNTY OF HAIUUS § 

This instrument was acknowledged before me on tho~ of~ , 2012, by 

Jonathan Carroll, a Director of Lazarus Texas Refinery I, LLC, a Delaware limited liability company 

nuthorizcd to transact business in the State ofTexas, on behalf of said limited liability company and in the 

capacity therein stated. 

6 
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EXHIBIT "A" TO 
SPECIAl, WARRANTY DEED WITH VENDOR'S LIEN 

FROM 
NATIONAL OJL RECOVERY CORPORATION ("GilAN'I'OU") 

TO 
LAZAIWS TEXAS REFINEUY I, LLC ("GRANTEE") 

FlllLDNOTil DESCRIPTION of a portion of Lots 4 and 5, Block 0, Burton and Danforth Subdivision, as 
shown by map recorded in Volume 152, Page 1, Deed Records, San Patricio County, Texas, described as 
follows: 

COMMENCING nt the southeasterly corner of said Lot4, being at the intco·seclion oflloecenterline ofFarm­
lo-Market Road 2725 with tho centerline of a 40.00 foot public roadway between Blocks N and 0 ofsnid 
subdivision; 

TlffiNCE, along tho centerline of said 40.00 foot roadway and the southerly boundaryofsnld Lot 4, N. ss• 
23' 00" W, at 50.00 feet past tho westerly right-of-wnyofsaid Farm-to-Market Road, in all156.l2 feet to the 
POINT OF BEGINNING of this tract; 

THENCE, continuing nlongsald centerline and boundary, N 55• 23' 00" W, 503.88 feet to the southwesterly 
corner of said Lot 5; 

THENCE, along the westerly boundary of said Lot 5, N 34' 37' 00" E, at 20.00 feet pasta 5/8 inch iron rod 
·found on the northerly right-of-way of said 40.00 foot roadway, in all685.00 feet to a brass monument In 
concrete found; 
THENCE, S 55• 23'00" E, 610.00 fcetto a 5/8 inch iron rod set on the westerly right-of-way of said Farm-to­
Market Road; 

TllENCE, along said westerly right-of-way, 8 34' 37' 00" W, 501,25 feet to a 5/8 inch Iron rod found; 

THENCE, N 55' 23' DO" W, 106.12 feet to a 5/8 inch iron rod found; 

THENCE, S 34'37' 00" W, at 163.75 feet pasta 5/8 inch Iron rod found on the northerly right-of-way of said 
40.00 fool: roadway, inall183.75 feet to the POJNT OF BEGJNNlNG. 

CONTAINING 9.145 acres, more or less, of which 0.231 acre is in road right-of-way. 

FJELD NOTE DESC!UPTION In all of Lots 1 and 2, and a portion of Lot 3, Block N, and a portion ofLots 
I and 2, Block M, and all of Lot 4, Block ll, and a portion of Lot 4, Block JJ, Burton and Danforth 
Subdivision, as shown by map recorded in Volume 152, Pagel, Deed Records, San Patricio County, Texas, 
described lUI follows: 

Exhibit "A" 
Page 1 Of3 
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COMMENCING at tho northwesterly corner of said Lot 3, ])Jock N, bcit;gattt\c i;tersection oft lie centertilt~ 
of Pann-to-Mnrket Road 2725 with tho contorlino of a 40.00 foot roadway between Blocks N and 0 of said 
subdivision; 

THENCE, along tho centorlino of said 40.00 foot roadway and tho northerly boundary of said Lot 3, S 55°23' 
00" E, 50.00 feet to the easterly right-of·wny ofsnid Farrn·to·Markct Road for the POINT OF BEGINNING 
of this tract; 

THENCE, along said easterly right·ol~way, S 34• 37' 00" W, at20.00 feet past a 5/8 inch iron rod set on tho 
southerly right-of-way of said 40.00 foot roadway, at !300.00 feetpnst a 5/8 inch iron rod seton the northerly 
rlght-of·way of40.00 foot roadway between Blocks M and N of said subdivision, in all1320.00 feet to a 518 
inch Iron rod seton the soutlmly boundary of said Lot3, Block N, being on the centerline of said 40.00 toot 
roadway; 

THENCE, along said centerline and southerly boundary, S 55' 23' 00" E, 280.00 feet ton 5/8 inch iron rod 
set at the southellstcrly comer of said Lot 3, Block N, being the northwesterly corner of Lot 2, lllock M; 

THENCE along tho westerly boundary of said Lot 2, S 34° 37' 00" W, at 20.00 feet past the southerly right· 
of-way of said 40.00 foot roadway, In all 660.00 feet to a 518 inch iron rod set; 

THENCE, S ss• 23' 00" E, at 630.00 feet past tho westerly right-of-way of a 60.00 foot roadway beiWO<n 
Blocks M and JJ, at 660.00 feet past tho ccntorlino of said roadway and boundary between said Blocks M 
nnd JJ, in nll690.00 feet to a 5/8 inch iron rod found on the easterly right· of-way of snid 60.00 foot roadway; 

. THENC!l, along said easterly rigltt·of-way, N 34° 37' 00" E, 420.89 feet to a 5/8 inch iron rod found; 

THENCE, S 57• 1 I' 36" E, 219.92feet to a 5/8 inch iron rod found; 

THENC!l, N 36' 16' 05" E, 252.27 feet to a 5/8 inch iron rod found on tho northerly right·of-wayofa40.00 
foot roadway between lllocks JJ and ll; 

'!'HENCE, along snid northerly right-of-way, S 55' 23' 00" ll, 72.92 feet to a 5/8 inch Iron rod set on the 
boundary between Lots 3 and 4, Block II; 

TllllNCE, along said boundary, N 34• 37' 00" E, at 1280.00 feet pass a 5/8 inch iron rod •eton the southerly 
right-of-way ofa40.00 foot roadway betweenl31ocks II and HH, in alll300.00 fcot to the eenterlineofsnid 
roadway, being tho northeasterly corner of said Lot 3, Block If; 

THENCE, along said centerline and the boundary between Blocks ll and HH, and the boundary between 
Blocks Nand 0, N ss• 23' 00" W, 1270.00 feet to the !'OINT OF BEGINNING. 

CONTAINING 50.113 acres, more or loss, ofwhich 4.070 acres is In road right-of-way. 

'"'·-·-............. -...................... --

EXhibit "A" 
Page 2 Of3 
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Lots I, 2, and 3, Block II, Burton and Danforth Subdivision, as shown by map recorded in Volume 
!52, Page I, Deed Records, San Patricio County, Texas. · 

-·---.. ·-¥··--------------.---·· ······---·····----··--"·-·-------·"' 

Exhibit "A" 
Page 3 Of3 
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EXHIBIT "Il" TO 
SPECIAL WARRANTY DEED WITH VENDOR'S LlEN 

FROM 
NATIONAL OIL RECOVERY CORPORATION ("GRANTOR") 

TO 
LAZARUS TEXAS REFINERY I, LLC ("GRANTEE") 

1. A 10,000 or 12,000 bid atmospheric crude distillation unit 

2. A 30,000 bid atmospheric crude distillation unit 

3. A 20,000 bid vacuum distillation unit 

4. A 15,000 bid naphtha stabilizer 

S. Tankage consisting of 8 storage tanks, with an cvontualtotal capacity of approxim•tely 685,000 
barrels of storage 

-.. ------·-----

Exhibit "8" 
Pago 1 Of1 
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EXIUDI'l' "C" TO 
SPECIAL WARRANTY DEED WITH VENDOR'S LH.'N 

FROM 
NATIONAL OIL RECOVERY CORPORA 'l'ION ("GRANTOR") 

TO 
I,AZARUS TEXAS REFINERY I, LLC ("GitANTEE") 

FlllLDNOTES for a 14.24 acre tract ofland being all of Lot I, Bay Block B, the West 509.29 feet 
of Lot 2, !lay lllock 8, the South 130 feet ofLot 4, Bay Block 7, a portion of Ocean Drive and a tract of land 
between the East boundary of Ocean Drive and Redfish Day, all as shown on the .Burton & Danforth 
Subdivision map as recorded in Vohune 1, Page 3, Plat Records of Aransns County, Texas and a certified 
copy of such map is recorded in Voh1me 152, Page 1 of the San Patricio County, Texas Deed Records; 

BllGINNING at n 1/2 inch iron rod found (marked R.P.L.S. 1523) at the West corner of said Lot 2 
on the Southeast right-of-way line of Bay Avenue (60 foot wide right-of-way with variable width caliche 
surface) for the West corner of this survey; 

THENCE North 34' 37' 00" East, along said Southeast right-of-way line, at 330.00 feet pnss a 1/2 
inch iron rod found(markcd R.P.L.S. 1523)at tho North corner of said Lot 2 and the Westcomerofsnid Lot 
I, in all a distance of640.00 feet to a 1/2 inch iron rod found (marked R.P.L.S, 1523) on the Southwest right· 
of-way line of Sun Ray Road ( 40 foot wide right-of-way with 22 foot wide asphalt surface) for the North 

. corner of said Lot I and a corner of this survey; 

THENCE South 55' 30' 35" East along said Southwest right·of·way line at 901.00 feet a 1/2 inch 
Iron rod found (marked R.PL.S. 1523) boors South 34' 29' 25" West2.0 feet, innll a distance of913.24 feel 
to the West right·of·wny line of Ocean Drive for the Eust corner of suid Lot 1 and inside corner of this 
survey; 

Tl-ffiNCE North 16' 32 SS" East, along the West rlght·of·wcy line of Ocean Drive (80 foot wide 
right·of•way unimproved) 42.04 feet across Sun Ray Road to a 5/8 inch iron rod found at the South corner 
of Lot 4, Block? for an Inside comer of this survey; · 

THENCE North 55' 30' 35" West along the Northeast right-of-way line of Sun Ray Road, at 13.46 
feet a 1/2 inch iron rod found (marked R,P.L.S. 1523)bears South 34'29'25" West2,0 feet in all a distance 
of900, 19 feet to a !/2 inch iron rod found (marked R.P.L.S. 1523) at the West comer of said tot 4 on the 
Southeast right·of·way line of Bay Avenue, for a corner of this survey; 

THENCBNorth34' 37'00" East along said Southea9trlght·of·way line 130.00 feettoa3/41uch iron 
rod with flattened top found for the North comer of this survey; 

THENCE South 55' 30' 35" East, parallel to the Northeast right·of-way line of Sun Ray Road and 
130 feet d1st.ant therefrom measured at right angles thereto, at840.41 feet a 1/21nch iron rod found (marked 
R.P.L.S. 1523) bears South 34' 29' 25" West, 1.85 feet at 857.83 feet cross the We•t right-of-way lir1e of 
Oceon Drive, at 861.02 feet pass a S/8 inch iron rod in concreto found, nt941 .92 feet cross tho Enst right-of· 
way line of Ocean Drive in alia distance of 1,038.69 feet to the shoreline of Red Fish Bay; 

Exhibit "C" 
Page 1 Of2 
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THENCB along the shoreline of Red Fish Bay, South 20' 50' 26" West at 1.81 feet a 1/2 inch iron 
rod found (marked R.P.L.S. 1523) bears North 69' 09' 34" West 2.24 feet, in alia distance of89.75 feet to 
an angle point in said shoreline; 

THENCE continuing along said shoreline South 00' 40' 20" West 80.69 fcot and thence South 13' 
50' 36" East 48.81 feet to the beginning of a concrete bulkhead; 

THENCB along the outside face of said concrete bulkhead as follows: 
South 73' 37' 00" Bast 15.96 feet; 
South 20' 16' 30" West 29.72 feet; 
Nm1h 71' 29' 02" West 48.32 feet; 
South 18' 17' 15" West 78.59 feet; 
South 71' OJ' 51" East 53.00 feet and South 18' 42' ll" West 193.54 feet to the end of said 
concrete bulkhead; 

THENCE continuing with the shoreline of Red Fish Bay as follows: 
South 40~ 43' 53" West 74.95 feet; 
South SO' 50' 46" West 42.44 feet; 
South II' 18' 15" West 141.77 feet and South 24' 58' 51" West 93.85 feetto a point on the 
Southeasterly extension ofthocommon boundary of Lots 2 and 3 Bay Block 8 for tho South 
comer of this survey; 

THBNCE with a wire fence along said Southeasterly extension, North 55' 30' 35" West ot 82.04 feet 
a 112 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 29' 25" West 2.69 in all a distance of 
132.!5 feet to the centerline of Ocean Drive for a comer of this survey, from which corner a 2 inch Iron pipe 
found on the West right-of-way line of Ocean Drive bears North 55' 30' 35" West 42.04 feet and thence 
South 16' 32' 55" West 1.47 foot; 

THENCB with tho centerline of Ocean Drive North 16' 32' 55" East, 346.87 feet to a point on the 
Southeasterly extension of the common boundary of Lots I and 2, Bay Dlock 8, for an inside comer ofthi~ 
surveyi 

THENCE along lost mentioned Southeasterly extension North 55' 30' 35'' West 42.04 feet to the 
South comer of said Lot l and the East comer of said Lot 2,.o11 the West right-of-way line of Ocean Drive; 

THENCB North SS' 30' 35" West along the common boundary of said Lots t and 2 at 2.64 feet, a 
t/2 i11ch iron rod found (marked R.P.L.S. !523) bears South 34' 29' 25" West 2.77 feet in all a dista11ce of 
505.0! feet for an iitsido corner of this survey; 

THENCE South 34' 37' 00" West at 1.12fcet pnss u 1/21nch Iron rod found (marked 1\.l'.L.S. I 523) 
in all a distance of330.0 feet to a wire fence on the common boundary of said Lots 2 and 3, Day Block 8 for 
a comer of this survey, from which corner a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34' 
37' 00" West 1.12 feet; 

THENCE North 55' 30' 35" West with said wire fence on the common boundary of said Lots2 nnd 
3,509.29 feet to tho POINT OF BEGINNING, save ond except 2.5 acres cm•vcye.d from Notional Oil 
RccovcryCorporatlo11 to PI EnergyCorporati011, by Special Wnrrenty Dced,dotcd August 17, 1998, to which 
Special Warranty Deed reference is hereby made for a description ofsnid 2.5 ncres of land, 

Exhibit "C" 
Page 2012 
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EXHIBIT "D" TO 
SPECIAL WARRANTY DEED WITH VENDOR'S UEN 

FUOM 
NATIONAL OIL IIECOVERY CORPOIIA'f!ON ("GRANTOR") 

TO 
LAZARUS TEXAS REFINERY I, LLC ("GRANTEE") 

Permitted Encumbrances 
Tracts I, 2 & 3 

I. Rights of mineral estate owners and to the rights of those that hold under them; 

2. Easement, dated April 19, 1978, from Uni Oil, Inc. to Central Power and Light Company, 
rccordeu in Volume 886, Page 89, Deed Records, San Patricio County, Texas; 

3, Road rlghts·of-way as shown on the Burton & Danforth Subdivision Mop recorded in 
Volume 152, Page I, Deed Records, San Patricio County, Texas; 

4, Ell semen!, dated February 8, 1979, from Uni Oil Co. to Central Power and Light Company, 
recorded i11 Volume 807, Page 299, Deed Records, San Patricio County, '!'exes; 

5. Agreement, dated February 2, 1965, from Brashear-Irwin Industries, Inc. to T.L. Bishop, 
recorded in Volume 311, Page 124, Deed Records, San Patricio County, Texas; 

6. Term and conditions of reservation of fee title to one certain fresh water line along with 
casement relative thereto as set out 111 Deed, dated June 22, 1968, from Brashear Industries, Inc. to L.V. 
Elliott, Trustee, recorded in Volume 372, Page 161, Deed Records, San Patricio County, Texas; 

7. Assignment Of Covenant to extend channel, dated October 25, 1977, from Mark P. 
Danjavich, et al, toT. Michael Hajecate, et ol, recorded in Volume 567, Page 469, Deed Records, San 
Patricio County, Texas; 

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas Pipe Line Company, 
recorded In Volume 176, Page 485, Deed Rec01·ds, San Patricio County, Texas; 

9. Right·of-Way, dated September 23, 1953, from E. D. Richmond, et al, to Sunray Mid· 
Continent Oil Company, recorded in Volume 297, Pas• 283, Deed Records, San Patricio County, Texas; 

I 0. Right-of-Wny, dated March 16, !962, from E. D. Richmond, Jr., et al, to the State ofTexas, 
recorded in Volume 276, Page 109, Deed Records, San Patricio County, 'l'cKOs; 

11. Right-of-Way, doted July 3, 1934, from R.K. Coleman to San Patricio County, recorded in 
Volume 105, Pago 497, Deed Records, San Patricio County, Texas; 

EKhlbll "0" 
Page 1 Of 2 
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12. Oil, gas and mineral leases, rescrvotlotl ofltlltu;rafinter<l;ts,t)o{)I\,)gll.rilli•gemeilis, riglit:or: 
way ogreemcnts, easements, and mineral deeds affecting the Property and of record in the office of tho 
County Clerk of San Patricio County, Texas. 

Barge Dock 

Any and oil restrictions, covenants~ casements, oil, gas andmineralleMes, oil, gas and mineral deeds, 
oil, gas and mineral reservations, rights-of-way, if any, pertaining to the Barge Dock, but only to the extent 
any of the foregoing arc shown of record in the office of the County Clerk of San l'atricio County and nrc 
still in effect with respect to the Barge Dock, and to all zoning laws, regulations and ordinances ofmunicipal 
and/or governmental nuthorities, if any, but only to the extent they are still in effect and relate to lhc Barge 
Dock. 

FILED AND RECORDED 
OFFICIAL PUBLIC RECORDS 

~at~-~ 
Or~oJe Alanl%•Go~~a1es 1 County Clerk 

e San Pat.rJc.io hxaa 

March 02, 2012 10!19:00 AM 

FEE: $86.00 615663 
OEEO 
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5 PGS 615662 
PEED 

NOTicE oF coiliiim:Eili'fiA.i..i'i'vruGars: iF v<:m A.IiE ANAiunA..L r:EnsoN, vou 
MAY REMOVE OR S'I'RIKE ANY OJ<' THE FOLLOWING INFORMATION FitOM TillS 

INSTRUMEN'r BEFORE IT IS FILED FOlt ltECOilD IN '!'HE PUBLIC RECORDS: 
YOUR SOCIAL SECUIUTY NUMBER OR DlUVER'S LICENSE NUMBER, 

SPEC)AI, WARRANTY DEED AN() U!LL OF SALE 

THE STATE OF TEXAS 

COUNTY OF SAN PATRICIO 

§ 
§ 
§ 

KNOW AU, MEN BY THESE PRESENTS: 

THAT Norcorom Industries SRL, registration number J40/28770/1994 (herein called "Grantor"), 

for and in consideration ofTen And No/) 00 Dollars ($10,00) nnd other good nnd valuable consideration in 

hand paid by Lazams Texas Refinery I, LLC, a Dalawnre limited liability company authorized to transact 

business ill the State of Texas (herein called "Grantee"), whose mailing address is 80 I Travis, Suite 2100, 

Houston, Texas 77002, the receipt and sufficient ofwhieh is hereby acknowledged and confessed, by these 

presents docs hereby GRANT, SELL, and CONVEY unto Grantee the following described property located 

In San Patricio County, Texas, together with all improvements and fixtures situated on, attached or located 

on said property, to wit: 

Barge Dock 

The surface only of the certain 14,24 acres of land, more or less, situated in San Patricio 
County, Texas, and described by metes and bounds In the Exhibit "A," attached hereto and 
made a part hereof for all purposes (tho "Barge Dock"), together with all improvements 
located thereon, and all and singttlar tho rights and appurtenances pertaining to the Barge 
Dock. 

AS IS And WHilRE IS 

Grantee, also by thcrecordingofthis Special Warranty Deed And Bill Of Sale, further acknowlcdgos 

and agrees that the Property Is USED, And that Orantce takes the same "AS IS," "WHERE IS," and "WITH 

A!,L FAULTS." 

TO HA VEAND TO HOLD the Property, together with all and singular the rights andappul'tenances 

thereto in anY',"ise belonging, unto Grantee, Its successors and assigns forever; nnd Grantor docs hereby bind 
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umo Grantee, its successors and assigns, against every person whomsoever lawfully claiming or to elnhn the 

same or any part thereof, by, through <>r under GrRntee, buluot otherwise. 

Ad valorem taxes for tile current year have been prorated to the date hereof, and Grantee assumes 

the payment thereof. 

EXECUTED tho 2 C( day of N b'(LL~ r '( , 20 I 2. 

GRANTOR: 

NORCOROM INDUSTRIIlS SRL 

By: (),4 u_...__ 
Ne arius V cllccscu, 
President, Solo Shareholder and Director 

THESTATEOFTIJXAS § 
§ 

COUNTY OF HAIU!.IS § 

This instrument was acknowledged bcf<>rC me on the~ of J.t};.ui.<llt(-· 2012, byNclu 

Mnrlus Vcliccscu, President, Sole Shareholder and Director of Norcorom Industries SRL, a Romnnian 

corporation, on behalf of said corporation and in the capacity therein stated. 

After Recording Please Heturn To: 
Jonathan Cnrroll 
801 Travis, Suite 2100 
Houston, Texas 77002 

2 
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EXIirnlr···A·•'ro 
SPECIAl, WARRANTY m;~;l) ANU IIlLI., Ol' SAU; 

BETWEEN 
NORCOROM lNI)USTRIES, SR.L ("GRANTOR") 

AND 
LAZARUS TEXAS REFINERY I, LLC ("GRANTEE") 

FIELDNOTES for a 14.24 acre tract of1and being all of Lot I, Bay Block B, the West 509.29 feet 
ofLot2, Bay Block 8, the South 130 feet of Lot 4, Buy Block 7, n portion ofOoean Drive and a traotofland 
between the East boundary of Oceon Drive and Redfish Bay, all as shown on the Burton & Danforth 
Subdivision map as recorded In Volume I, Page 3, Plat Records of Aransas County, Texas and a certified 
copy of such map is recorded in Volume 152, P•u• I oft he San Patricio County, Texas Deed Records; 

BEGINNING at a 1/2 inch iron rod found (marked R.P.L,S, 1523)attho West comer of said Lot 2 
on the Southeast rlght·ol~way line of Bay Avenue (60 foot wide rlght·of·way with variable width caliche 
surface) for the West corner of this survey; 

TllliNCENorth 34' 37' 00" East, along said Southeast right·of-way line, at 330.00 feet pass a 112 
Inch iron rod found (marked R.P.L.S. 1 523) at the Nor1h oornerofsald Lot2 and the West corner of said Lot 
I, In all a distance of640,QO feet to a 1/2 inch iron rod found (marked R.P.L.S, 1523) on the Southwest right· 
of·way Jlne of Sun Ray Road (40 foot wide rlght-of·way with 22 foot wide asphalt surface) for the North 
comcrofsnid Lot l and a corner of this smvey• 

THENCE South 55' 30' 35" East along said Southwest right-of-way line at 901.00 feet a 1/2 inch 
iron rod found (marked R.P L.S. 1523) bears South 34' 29' 25" West2.0 feet, In all a distance of913.24 feet 
to the West right-of-way line of Ocean Drive for the East corner of said Lot I and inside corner of this 
survey; 

THENCE North 16' 32' 55" East, along the West right-of-way line of Ocean Drive (80 foot wide 
rlghtoo()f·way unimproved) 42.o4 feet across Sun Ray Road ton 5/8lnch Iron rod found at the South corner 
ofLot 4, Block 7 for an inside corner of this survey; 

THENCE North 55' 30' 35" West along the Northeast right-of-way line of Sun Ray Road, at 13.46 
feet a 1/2 inch iron rod found (marked R.P.L.S. I 523) bears South 34' 29'25" Wesl2.0 feet in all a distance 
of900.19 feet to a J/2 inch iron rod found (marked R.P.L.S. 1523) ntthe West corner of said Lot 4 on tho 
Southeast right-of-way line of Bay Avenue, for a comer of this survey; 

THENCE North 34' 37' 00" East along said Southeast right-of-way line 130.00 feet to a 3/4 inch iron 
rod wilh flattened top found for the North corner of this survey; 

THENCE South 55' 30' 35" Enst, parallol to the Northeast right·of·way line of Sun Ray Road and 
130 feet distant therefrom mcast1red at right angles thereto, at 840.4 I feet a 1/2 inch iron rod found (marked 
R.P.L.S. 1523) bears South 34' 29' 25" Wes~ 1.85 feet at 857.83 feet cross the West rlght-ol~way line of 
Ocean Drive, at 86 I .02 feet pass a 5/8 inch iron rod in concrete found, at 94 I ,92 feet cross the East right-of­
way line of Ocean Drive in all a distance of 1,038.69 feet to the shoreline of Red Fish Bay; 

Exhibit "A" 
Page 1 Of2 
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THENCE along the shoreline of Red Fish Buy, South 20' 50' 26" West at 1.81 feet a 1/2 inch iron 
rod found (morked R.P.L.S. I 523) boars North 69' 09' 34" West2.24 feet, in all a distance ofR9.75 feet to 
an angle poinl in said shorelinej 

THENCE continuing along said shoreline South 00' 40' 20" West 80.69 feet a1td thence South 13' 
50' 36" East 48.81 feet to the beginning of n concrete bulkhead; 

THENCE along the outside face of said concrete bulkhood as follows: 
South 73' 37' 00" !last 15.96 feet; 
South 20' 16' 30" West 29.72 feet; 
North 71' 29' 02" West 48.32 feet; 
South 18' 17' 15" West 78.59 feet; 
South 71' 03' 51" East 53.00 feet and South 18' 42' ll" West 193.54 feet to the end of said 
concrete bulkhead; 

THENCE continuing with the shoreline of Red Fish Bay a• follows: 
S011th 40' 43' 53" West 74.95 feet; 
South 50' 50' 46" West 42.44 feet; 
South ll' l B' 15" West 141.77feet and South 24' $8' 51" West 93.85 feet to a point on the 
Southeasterly extension of the common boundary of Lots 2 and 3 Bay Block 8 for tho South 
corner pffhis survey; 

TllENCEwitha wire fencealongsoid Southeasterly extension, North 55' 30' 35" West at 82.04 feet 
a 1/2 inch iron rod found (marked JU'.L.S. 1523) beors South 34' 29' 25" West 2.69 in all a distance of 
132.15 feet to thecenterline of Ocean Drive for a comer of this survey, from which comer a 2 inch iron pipe 
found on the West right-of-way line of Oceau Drive bears North 55' 30' 35" West 42.04 feet and thence 
South 16' 32' 55" West 1.4'/ feet; 

THENCE with the centerline of Ocean Drive North 16' 32' 55" East, 346.87 feet to a point on the 
Southeasterly extension of the common boundary of Lots I and 2, Bay Block 8, for an inside corner of this 
survey; 

THENCE along last mentioned Southeasterly extension North 55' 30' 35" Wcst42.04 feet to the 
South comer of said Lot I and the Easteonter of said Lot 2, on the West right-of-way line of Ocean Drive; 

THENCB North 55' 30' 35" West along the comtnon boundary of said Lots l and 2 at 2.64 feet, a 
l/2 inch iron rod found (marked R.l'.J,.S, 1523) bctlfs South 34' 29' 25" West 2.77 feet in alia distance of 
505.0 l feet for an inside comer of this survey; 

THENCE South 34' 37'00" West nt l.l2 feet pass a 1/2 inch iron rod found (marked R.P.L.S. 1523) 
in all a distance of330.0 feet to a wire fence on the common boundary of said Lots2 and 3, Bay BlockS for 
a comeroftltis survey, from which corner a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34" 
37' 00" West l.l2 foot; 

THENCE North 55' 30' 35" West with suid wire fence on the common boundal}' of said Lots 2 and 
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil 
Recovery Corporation to Pi Energy Corporation, by Special Wan·anty Deed, dated August 17, 1998, to which 
Special Warranty Deed reference is hereby made for a description of said 2.5 acres of land. 

Exhibit "A" 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MAR - 6 2003 · 
OFFICE OF. 

ENFORCEMENT AND 
COMPLIANCE ASSUAANqE 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Interim Guidance Regarding Criteria Landowners Must Meet in Order to QuruifY 
for Bona Fide Prospective Purchaser, Contiguous Pro y Owner, or Innocent 
Landowner Limi~tions on CElt~~~abilit " '· on Elements") 

. . . ,. . ' ),(,\) 12/\ 6"f''" 
Susan E. Bromm, Director.)\.V'. 'fl) • . . 
Office of Site Remediation Enforcement 

Director, Office of Site Remediation and Restoration, Region I' 
Director, Emergency and Remedial Response Division, Region li 
Director, Hazardous Site Cleanup Division, Region ill 
Director, Waste Management Division, Region IV 
Directors, Superfund Division, Regions V, VI, Vll and IX 
Assistant Regional Administrator, Office ofEcosystems Protection and 

Remediation, Region Vill . . 
Director, Office ofEnvironn:tental Cleanup, Region X 
Director, Office of Environmental Stewardship, Region I 
Director, Environn:tental Accountability Division, Region IV 
Regional Counsel, Regions ll, ill, V, VI, VII, IX, and X . . 
Assistant Regional Administrator, Office of Enforcement, Compliance, and 

Environmental Justice, Region Vffi 

I. ' Introduction 

The Small Business Li&bility.Relief and Brownfields Revitalization Act, ("Brownfields 
Amendments"), Pub. L. No. 107-118, elll\cted in January 2002, ai:nended the Comprehensive 
Environmenml Response, CompeDSl\tion and Liability Act ("CERCLA"),'to provide important 
liability limitations for landowners that qualifY as: (1) bona fide prospective purchasers, (2) 
contiguous property owners, or (3) innocent landowners (hereinafter, "landowner liability 

· · protections" or "landowner provisions"). · · · 

1 
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To meet the shitutory criteria for a landowner liability protection, a landowner must meet 

certain threshold criteria and satisfy certain continuing obligations.' Many of the conditions are_ 
the same or similar under the three-landowner provisions ("common elements") .. This 
memorandum is intended to provide E:nvironmental Protection Agency personnel with some 
general guidance on the connnon elements of the landowner liabilizy protections. Specifically, 
this memorandum first discusses the threshold criteril!- of perl'orming "all appropriate inquiry" 
and demonstrating no "affiliation" with a liable party. The m(;lmorandum then discusses the· 

· continuing obligations: 

• compliance with land use restrictions and not impeding _the effectiveness or inU:grity . 
of institutional coritrols; · · 

• taking "reasonable steps" with respect to hazardous substances affecting a 
l!lndowner' s property; 

• providing ¢ooperation, assistance and access; . 
• complying with information reqirests and administrative subpoenas; and 
• providing legally required notices. 

• -A chart summarizing the connnon elements applicable to b~na fid~ prospective purchasers, 
contiguous property owners,· and innocent landowners is attached to this memorandum 
(Attachment A). In addition, two documents relating to reaSonable steps are attached to this 
memorandum: (1) a "Questions and Answers" document (Attachment B); and (2) a sample site-· 
specific Coinfort!Status Letter (Attachment C). 

This memorandum addresses only some of the criteria a landowner must meet in ord~r to · -
. qualizy under .the statute as a bona fide prospective purchaser; contiguous property owner, or 
innocent landowner (i.e., the cominon Clements described above). Other criteria (e.g., the 
criterion that a contiguous property owner "did not cause, contribute, or consent to the release or 
threatened relei!Se,'' found in CERCLA§ I 07( q)(l)(A)(i); and the criterion that a bona fide 
prospective purchaser and innocent landowner purchase the property after all disposal of · 
hazardous_substances at the facility, found in CERCLA §§ 10l(40)(A), 101(35)(A)), are not 
addressed in this memorandum. In addition, this guidance does not address obligations 

. . . . 

·landowners may have under state statutory or connnon law. · 

This memorandum is an interim guidance issued in the exercise ofEPA's enforcement 
· discretion. As EPA gains more experience implementing the Brownfields Amendments, the 

Agency may revise this guidance.· EPAwelcomes comments on this-guidance and its · .. 
implementation. Comments may be submitted to the contacts identified at the end of this · 

. memorandum. . . . . 

I 
···············•···· ·----~- ........ , .... ; ...... --~---------···········-··· ::::,::·::::·:,::::::: : ·:=r. 

. . 
. I See CERCLA §§ 101(40)(B)-(H), l07(q)(l)(A), 10!(35)(A)-(B). 

I 
' 



II. Background 

The bona fide prospective purchaser provision, CERCLA § 1 07(r), provides a new 
landowner liability protection and limits EPA's recourse for unrecovered response costs to a lien 
on property for the increase in fair market value attributable to EPA's response action. To 
qualify as a bona fide prospective purchaser, a person must meet the criteria set forth in 
CERCLA § 101(40), many ofwhich are discussed in this memorandum,. A purchaser of 
property must !my i:he propetty after January .11, 2002 (the date of enactment of the Brown fields 
Amendments), in order to qualify as a bona fide prospective purchaser. These parties may 
purchase property with knowledge of contamination after performing all appropriate inquiry, and 
still qualify for the landowner liability protection, provided they meet the other criteria set forth 
in CERCLA § 101(~0),2 . 

·The new contiguous property owner provision, CERCLA § 1 07( q), excludes from the. 
definition of "owner" or "operator" a person who owns property that is "contiguous" or 
otherwise similarly situated to, a facility that is the only source of contamination found on his 
prOperty; To qualify' as a contiguous property owner, a landowner must meet the criteria set 
forth in CERCLA § l07(q)(l)(A), mimy of which are common elements. This landowner 
provisipn "protects parties that are essentially victims of pollution incidents caused by their 
neighl)or's actions." S. Rep. No. 107-2, at 10 (2001). Contiguous property owners must perform 
allllppropriate inquiry prior to purchasing property. Persons who know, or have reason to know, 
prior to purchase, that the property is or could be contaminated; cannot qualify for the 
contiguous propetty owner liability protection.' 

. ·J:he Brownfields Amendments ~!so clarified theCERCLA § 107(b)(3) innocent 
landowili:r affirmative defense. To qualify as an innocent landowner, a person must meet the 
criteria set forth .in section l07(b)(3) and section 101(35). Many of the criteria in section 
101(35) are common elements. CERCLA § 101(35)(A) distinguishes between three types of 
innocent landowners. Sectiori 101 (35)(A)(i) recognizes purchasers who acquire 'property 
without knowledge of the contamination. Section 101(35)(A)(ii) discusses governments . 

. acquiring contaminated property by escheat, other involuntary transfers or acquisitions, or the 
exercise of eminent domain authority by purchase or condemnation. Section 101 (35)(A)(iii) 
covers inheritors ofbontaminated property. For purposes ofthis guidance, the term "innocent · 
landowner" refers only to the unknowing purchasers as defined in section 101(35)(A)(i). Like 

2 For a discussion of when EPA will consider providing a prospective purchaser .with a 
covenant not to sue in light of the Brownfields Amendments,§£!< "Bona Fide Prospective Purchasers and 
the New Amendments to CERCLA," B. Breen (May 31, 2001). 

3 CERCLA §.107(q)(I)(C) provides that a person who does llQ! qualify as a contiguous 
property owner because he had, or had reason to have, knowledge that the property was or could be · 
contaminated when he bought the property, may still qualify for a landowner liability protection as a bona 
fide prospective purchaser, as long as he meets the criteria set forth in CERCLA § 101(40). 

3 
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. contiguous property owners, persons desiring to quality as iimocent landowners must perform all 
appropriate inquiry prior to purchase and cannot know, or have reason to know, of contamination 
in order to have a viable defense as an innocent landowner. · 

III. · Discussion . . 

A party claiming to be a bona fide prospective purchaser, conti~ous property owner, or. 
section l01(35)(A)(i) innocent landowner bears the burden of proving thafit meets the 
conditiot)s of the applicable landowner liability protection.• Ultimatety, comis will determine 
whetber landowners in specific cases have met the conditions of the landowner liability 
protections and may provide interpretations of the statutory conditions. EPA offers some general 
guidance below regarding the common elements .. This guidance is intended to be .used by · · 
Agency personnel in exercising enforcement discretion. Evaluating whether a party meets these 
conditions will require careful, fact-specific analysis. · · · 

A. Threshold Criteria· 

.- To qualifY as a bona fideprospe¢tive purchaser, contiguous property owner, or innocent 
landowner, .a person must perform "all appropriate inquiry" before acquiring the property, Bona 

.. fide prOspective purchasers and contiguous property owners must, in addition, demonstrate that 
they are not potentially liable or "affiliated'; with any other person that is potentially liable for 
response costs at the property. · · · ·· · 

1. · All Appropriatelnquiry 

·To meet the statutory criteria of a bot)a 'fide prospective purchaser, contiguous property 
owner, or innocent landowner,a person must perform "all appropriate inquiry" into the previous 
ownership and uses of property before acquisition of the property. CERCLA §§ 101(40)(B), 
l07( q)(l )(A)(viii), 10 l (35)(A)(i),(B)(i).' Purchasers of property wishing to avail themselve$ of a 
landownei'liability protection cannot perform all appropriate inquiry after purchasing. 
contaminated property. As discussed above, bona fide prospective purchasers may acquire 
property with knowhidge of contamination, after performing all appropriate inquiry, and 
maintain their protection from liability. In contrast, knowledge;·or.reason to know, of 
. contamination priono purchase defeats the contijfuous property owner liability protection and 
the innocent landowner liability protection.. · · 

The Brownfields Amendments specifY the all appropriate inquiry standard to be applied. 
The Brownfields Amendments state that purcliasers of property before May 31, l 997 shall take 
into account such things as coimiwnlyknown information about the property; the value of the 
· · if clean, of the defendant to detect contamination, and other siniilar criteria. 

l 

I' b~ ~ 1 Iii ~~!!~~~!!!:!!i!!~~~ ~~~~ 

.. ··········-·" .. · :- ' CBRCL'A § §l01(41J); 167(ij)(r){l3);Tor(:l$j. .. • .. 
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of't!le.A.literlcah··soCieiy··ror'tesiin!iana·:Mate~ials(''AsT:M'·J.··incr1laiiii·iile···aocuiii.eiitkiiown'!ls 
Standard E1527- 97, entitled "Standard Practice for Environmental Site Assessments: Phase I 
Environmental Site Assessment Process,'' are to be used. CERCLA § I 01 (35)(B)(iv)(II). 'fhe 
Brownfields Amendments require EPA, not later than January 2004, to promulgate a regulation · 
containing standards and practices for all appropriate inquiry and set out criteria that must be 
addressed in EPA's regulation. CERCLA § 101(35)(B)(ii), (iii). The all appropriate inquiry 
standard will thus be the subject of future EPA regulation and guidance. 

2. Affiliation 

To meet the statutory criteria of a bona fide prospective purchaser or contiguous propertY 
owner, a party must not be potentially liable or affiliated with any other person who is 
potentially liable for response costs:' Neither the bona fide prospective purchaser/contiguous 
property owner provisions nor the legislative history define ·the phrase "affiliated with," but on 
its face the phrase has a broad definition, covering direct and indirect familial relationships, as 

. well as many cm1tractual, corporate, and financial relationships. 'It appears that Congress 
intended the affiliation language to prevent a potentially responsible party from contracting away 
its CERCLA liability through a transaction to a family member or related corporate entity .. EPA 
recognizes that the potential breadth of the term "affiliation" could be taken to an extreme, and 

, )n exercising its enforcement discretion, EPA intends to be guided by Congress' intent of 
···preventing transactions structured to avoid liabilitY. . . . 

. The innocent landowner provision does not contain this "affiliation" la;guage. In order 

5 . The bona fide prospective purchaser provision provides, in pertinent part: 

No AFFILIATION-The person is not--(i) potentially liable; or affiliated with any other 
person that is potentially liable, for response costs at a facility through-(!) any direct or 
indirect fumilial relationship; or (11) any contractual, corporate, or financial relationship . 
(other than a contrac.tual, corporate, or financial relatlopshij) that is created by the 
instruments by which. title to the facility is conveyed or financed or by a contractfor the 
sale of goods or services); or (ii) the result of a reorganization of a business entity that 
was potentially liable. CERCLA § IOI(40)(H). 

The contiguous property owner provision provides, in pertinent part: 

NOT CONSIDERED TO BE AN OWNER OR OPERATOR,- .•• (ii) the person is not-(!) 
potentially liable, or affiliated with any other person that is potentially liable, for response 
costs at a facility through any direct or indirect familial relationship or any contractual, 
corporate, or financial relationship (other than a contractual, corporate, or financial 
relationship that is created by a contract for the sale of goods or services); or (II) the 
result of a reorganization of a business entity that was potentially Iiable[.]CERCLA § 
1 07(q)(I )(A)(ii). . . 

5 
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to meet the statutory criteria ofthe innocent landown~r liability protection, however, a person 
must establish by .a preponderance ofthe evidence that the act or omission tbat caused the release 
or threat of release of hazardous substances and the resulting damages were caused by a third · . 
party with whom the person does not have an employment, agency, or contractual relationship: 
Contractual relationship is defined in section I 01(35)(A). 

B. Continuing Obligations 

Several oftbe conditions a landowner must meet in order to achieve and maintain a 
landowner liabilitY protection are continuing obligations. This section discusses those. 
continuifig obligations: {l) complying with land use restrictions and institutional controls; (2) 
taking reasonable steps witb respect to hazardous substance releases; (3) providing full 
cooperation, assistance, and access to persons that are authorized to ccindu.ct ,•esponse actions or 
natural resource restoration; (4) complying with information requests and administrative 
subpoenas; and (5) providing legally required notices. · · · 

!. Land Use Restrictions and Institutional Controls 

The bona fide prospective purchaser, c~ntiguous property.owner, and innocent landowner 
provisions all require compliance with the following ongoing obligations as a condition for 
maintaining a land?wner liability protection: 

tbe person is in compliance witb any land use restrictions established or relied on 
in connection with the response action and 

the person does not impede the effectiveness or integrity of any institutional 
· control employed in connection with a response action. 

CERCLA §§ l01(40)(F), 107(q)(l)(A)(V), !OI(35)(A). Initially, there are two important points 
worth noting about these provisions. First, because institutional controls are often used to 
implement land use restrictions, failing to compiy with a land use restriction may also impede· 

·the effectiveness or integrity of an institutional control, and vice versa .. As explained below,. 
however, these hvo provisions do set forth distinct requirements .. Secpnd,these are ongoing 

····obligations and, therefore, EPA believes tbe statute requires _bona fide prospective purchasers, 
contiguous property owners, and innocent landowners to comply with land use restrictions and to 
implement institutional controls even if the restrictions or institutional controls were not in place 
at tbe time the person purchased the property. 

Institutional controls are administrative and i(fgal controls that minimize tbe potential for 
human exposure to contamination and protect the integrity of remedies by limiting land .or 
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resoui'ceuse, providinfiii1rormatloiito !nodit.Ybeliavior;··afbotli.• For·examille,a.n·Iilsumtional 
control might prohibit the drilling of a drinking water well in a contaminated aquifer or 
disturbing contaminated soils. EPA typically uses institutional controls whenever contamination 
precludes unlimited use and unrestricted exposure at the property. Institutional controls are 
ofteri needed both before and after completion of the remedial action. Also, institutional controls 
may need to remain in place for an indefinite duration and, therefore, generally need to survive 
changes in property ownership (i.e., run with the land) to be legally and practicallydfective. 

Generally, EPA places institutional controls into four categories: 
(1) governmental controls (e.g., zoning); 
(2) proprietary controls (e.g., covenants, easements); 
(3) enforcement documents (e.g., orders, consent decrees); and 
(4) informational devices (e.g., land record/deed notices). 

Institutional controls often require a property owner to take steps to implement the controls, such · 
as conveying a property interest (e.g., an easement or restrictive covenant) to another party such 

· as a governmental entity, thus providing that party with the right to enforce a land.use restriction; 
applying for a zoning change; or recording a notice in the land records. 

Because institutional controls are tools used to limit exposure to contamination or protect 
a remedy by limiting land use, they are often used to implement or establish land use restrictions 
relied on in connection with the response action. However, the Brownfields Amendments 

· require compliance with land use restrictions relied on in connection with the response action, 
even ifthose restrictions have not been properly implemented through the use of an enforceable 

. institutional control. Generally, a land use restriction may be considered "relied on" when the 
· restriction is identified as a component of the remedy. Land use.restrictions relied on in 
:connection with a response action may be documented in several places depending .on the · 
program under· which the response action was conducted, including: a risk assessment; a remedy 
decision document; a remedy design document; a permit, order, or consent decree; under. some 
state response programs, a statute (e.g:, no groundwater wells when relying on.natural 
attenuation); or, in other documents developed in conjunction with a response action. 

An institutional control may not serve the purpose ofimplementing a land use restriction 
for a varietY of reasons, including: (I) the institutional control is never, or bas yet to be, 
implemented; (2) the property owner or other persons using the property impede the 
effectiveness of the institutional cqntrols in some way and the party responsible for enforcement 
of the institutional controls neglects to take sufficient measures to bring those personsinto 
compliance; or (3) a court finds the controls to be unenforceable. For example, a chosen remedy 
might rely on an ordinance that prevents groundwater from being used as drinking water. If the 
local government failed to enact the ordinance, later changed the ordinance to allow for dfinking 

6 For additional information on institutional ccntrols, ~ "Institutional Controls: A Site 
Manager's Guide to Identifying, Evaluating, and Selecting Institutional Controls at Superfund and RCRA 
Corrective Action Cleanups,"Beptember 2000, (OSWER Directiye 9355.0· 74FS-P). 
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water use, or failed to enforce the ordinance, a landowner is still required to comply with the 
groundwater use restriction identified as part of the remedy to maintain its landowner liability 
protection. Unless authorized by the regulatory agency responsible for overseeing the remedy, if 
the landowner fails to comply with a land use restriction relied on in connection with a response 
action, the owner will forfeit the liability protection and EPA may use its CERCLA authorities tci 
order the owner to remedy the violation, or EPA may remedy the violation itself and seek cost . 
recovery froin the noncompliant landowner. · · · 

.In. order to meet the statutory 'criteria of a bona fide prospective purchaser, contiguous 
property owner, or innocent landowner, a party may not impede the effectiveness ot' integrity of 
any institutional control employed in connection with a responseaction. See CERCLA § § 
l0!(40)(F)(ii), !07{q)(J)(AXv)(II), 101(35)(A)(iii). Impeding the effectiveness or integrity of an 
institutional control does not require a physical disturbance or disruption of the land. A 
landowner could jeopardize the reliability of an institutional control through actions short of 
violating restrictions on land use. In fact, not all iltstitutional controls actually restrict the use of 
land. For example, EPA and State programs often use notices to convey information regarding 
c.ontamination on site rather· than actually restricting the use. To do this; EPA or a State may 
require a notice to be placed in the land records. If a landowner removed the notiCe, the removal 
would impede the effectiveness of the institutional control. ·A similar requirement is for a 
landowner to give notice of any institutional controls on the property to a purchaser of the 
property. Failure to give this notice may impede the effectiveness of the control. Another 
example of impeding the effectiveness of an institutional control would be if a landowner applies· 
for a zoning change or variance when the current designated usc of the property was intended.to 
act as an institutional control. Finally,.EPA might also consider alimdowner''s refusai to assist 
in the imphiinentation of an institutional control employed in connection with the response 
action, such as not recording a deed notice or not agreeing to an easement or covenant, to · 
constitute a violation of the requirement not to impede the effectiveness or integrity of an · 
institutional control.' 

An owner may seek changes to land use restrictions and institutiollal controls relied on in 
connection with a response action by following procedures required by the regulatory agency 

· · responsible for overseeing the original response action. ·Certain restrictions and institutiomtl 
controls may not need to remain in place it! perpetuity. For example, changed site conditions, 
such as natural attei1ua:tion or additional cleanup; inay alleviate the rieed for restrictions or ....... . 
institutional controls. If an owner believes changed site conditions warrant a change in land or 
resource use or is interested in performing additional response actions that would eliminate the 
need for particular restrictions and controls, the owner should review and follow the appropriate 
regulatory agency procedures prior to undertaking any action that may violate the requirements 
of this provision. ·· · 

···assistance; arid access:·cen:ctA§~Tot(4o)(£);To7(<JRiJ(A)(iv),·iof(3s)(A;."·I;''v~·-;·_·"" 
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a. Overview 

Congress, in enacting the landowner liability protections, included the condition that 
bona fide prospective purchasers, contiguous property owners, and innocent landowners take 
"reasonable steps" with respect to hazardous substance releases to do all of the following: · 

- Stop continuing releases, 
- Prevent threatened future releases, and 
- Prevent or limit human, environmental, or natural resource exposure to 

earlier hazardous substance releases. 

CERCLA §§ 101(40)(0), 107(q)(l){A){iii), 101{35){B)(i)(Il).8 Congress included this condition 
as an incentive for certain owners of contaminated properties to avoid CERCLA liability py, 
among other things, acting responsibly where hazardous substances are present on their property. 
In adding this new requirement, Congress adopted an approach that is consonant with traditional 
common law principles and the existing CERCLA "due care" requirement• 

By making the landowner liability protections subject to the obligationto take 
"reasonable steps," EPA believes Congress intended to balance the desire to protect certain 

.. >."landowners from CBRCLA liability with the need to ensure the protection of human health and 
' the environment. In requiring reasonable steps from parties qualizying for landowner liability 

protections, EPA believes Congress did .!lQt intend to create, as a general matter, the same types 
. ·,of response obligations that exist for a CERCLA liable party (e.g., removal of contaminated soil, 

·S · CERCLA § I 0 I ( 40)(D), the bona fide prospective purchaser reasonable steps provision, 
provides: "[t)he person exercises appropriate care with respect to hazardous substances found at the 
facility by taking reasonable steps to- (i) stop any continuing release; (ii) prevent any threatened future 

. release; and (iii) prevent or limit human, environmental, or natural resource exposure to any previously 
released hazardous substance." 

CERCLA § I O?(q)( l )(A), the contiguous property owner reasonable steps provision, provides: 
· ''the person takes.reasonable steps to- (I) stop any continuing release; (ll) prevent any threatened future 
release; and (Ill) prevent or limit human, environmental, or natural resource exposure to any hazardous· 

. substance released on or from property owned by that person." 

CERCLA § 101(35)(B)(ll), the innocent landowner reasonable steps provision, provides: "the 
defendant took reasonable sieps to- (aa) stop any continuing release; (bb) prevent any threatened future 
release; and ( cc) prevent or limit any human, environmental, or natural resource exposure to any · 
previously released hazardous substance." · 

9 See innocent landowner provision, CERCLA § 107(b)(3)(a). 
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extraction and treatment ofcontamimited groundwater)." Indeed, the contiguous property 
owner provision's legislative history states that absent "exceptional circumstances ... , these 
persons are not expected to conduct ground water investigations or install remediation systems, 
or undertake other response actions that would be more properly paid for by the responsible 
parties who caused the contamination." S. Rep. No. 107-2, at 11 (2001). In addition, the 

. Brownfields Amendments provide that contiguous property owners are generally not required to 
conduct groundwater investigations or to install ground water remediation systems. CERCLA § 
1 07( q)(l )(D):11 Nevertheless, it seems clear that Congress also did not intend to allow a 
landowner. to ignore the potential dangers associated with hazardous substances. on its property, 

Although the reasonable steps legal standard is t!Je same for the three landowner 
provisions, the obligations may differ to some extent because of other differences among the 
three statutory provisions. For elillmple, as noted earlier, one of the conditions is that a person· · 
claiming the status of a. bona fide prospective purchaser, .contiguous property owner, or innocent 
landownet· must have "carried.out all appropriate inquiries" into the previous ownership and uses 
of the facility in accordance with generally accepted good commercial and customary standards 
and practices; CERCLA §§ 101(40)(B), 107(q)(1)(A)(viii), 101(35)(13). However, for a 
contiguous property owner or innocent landowner, knowledge of contamination defeats 
eligibility for the liability protection. A bona fide prospective purchaser may purchase »<ith 
knowledge of the contamination and still be eligible for the liability protection. Thus, only·the . 
bona fide prospective purchaser could purchase a.contaminated property that is, for example, on 
CERCLA's National Priorities List12 or is undergoing active cleanup under an EPA or State 

10. 
There could be unusual circumstances where .the reasonable steps required of a bona fide 

prospective purchaser, contiguous property owner, or innocent ·lai1downer wonld be akin to the 
obligations of a potentially responsible party (e.g., the only remaining response action is institutionaL 
controls or monitoring, the benefit of the response action will inure primarily to the landowner, or the 
landowner is the only persort in a position to prevent or limit an immediate hazard). This may be more 
likely to arise in the context of a bona fide prospective purchaser as the purchaser may buy the property 
with knowledge of the c01itamination. 

II 

uncontrolled 

CERCLA § l07(q)(l)(D) provides: 

GROUND WATER. " With respect to a hazardous substance from one or more sources that 
are not on the property of a person that is a contiguous property owner that enters ground 
water beneath the property of !he person solely as ·a result of subsurface migration in an 
aquifer, subparagraph (A)(iii) shall not require the person to conduct ground water. . 
investigations or to install ground water remediation systems,· except in accordance with 
the policy of the Environmental Protection Agency concerlling owners of property 
containing contaminated aquifers, dated May 24; 1995. . . / . . . 
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Cleanup program, andstililllailltahilli~ii~bilitY pr~t~ctl~n. 

The pre-purchase "appropriate inquiry" by the bona fide prospective purchaser will most 
· likely intbrm the bona fide prospective purchaser as to the nature and extent of contamination on 
the property and what might be considered reasonable steps regarding the contamination - - how 
to stop continuing releases, prevent threatened future releases, and prevent or limit human, 
environmental, and natural resource exposures. Knowledge of contamination and the 
opportunity to plan prior to purchase should be factors in evaluating what are reasonable steps, 
and could result in greater reasonable steps obligations for a bona fide prospective purchaser." 
Because the pre-purchase "appropriate inquiry" performed by a contiguous property owner or 
innocent landowner must result in no knowledge of the contamination ror the landowner liability 
protection to apply, the context for evaluating reasonable steps for such parties is different. That 
is, reasonable steps in the context of a purchase by a bona fide prospective purchaser may differ 
from reasonable steps for the other protected landowner.categories (who did not have knowledge 
or an opportunity to plan prior to purchase). Once a contiguous property owner or innocent 
landowner learns that contamination exists on his property, then he must take rl'asonable steps 
considering the available information about the property contamination. · 

The required reasonable steps relate only to responding to contamination for which the 
. bona fide prospective purchaser, contiguous property owner, or innocent landowner is not 
responsible. Activities on the property subsequent to purchase that result in new contamination 

.::Can give rise to full CERCLA liability. That is, more than reasonable steps will likely be 
required from the landowner ifthere is new hazardous substance contamination on the 
landowner's property for which the landowner is liable: See,~ CERCLA § !01(40)(A) 
(requiring a bona fide prospective purchaser to show "[a)ll disposal of hazardous substances at 
the facility occurred before the person acquired the facility"). 

As part of the third party defense that pre-dates theBrownfields Amendments and · 
continues to be a distinct requirement for innocent landowners, CERCLA requires the exercise 
of "due care with respect to the hazardous substance concerned, taking into consideration the 
characteristics of such ha7.ardous substance, in light of all the relevant facts and circumstances." 
CERCLA § I 07(b)(3)(a). The due care language differs from the Brownfields Amendments' 
new reasonable steps language. However, the existing case law on due care provides a reference .· 
point for evaluating the reasonable steps requirement. When courts have examined the due care 
requirement in the context ofthe pre-existing innocent landowner .defense, they have generally 
concluded that a landowner should take some positive or affirmative step(s) when confronted 
with hazardous substances on its property. Because the due care cases cited in Attachment B · 
(see Section III.B.2.b ''Questions and Answers," below) interpret the due care statutory language 
and not the reasonable steps statutory language, they ar~ provided as a reference point for the· 
reasonable steps analysis, but are not intended to define reasonable steps. 

TheTeasonable steps determination will be a site-specific, fact-based inqui!J. That 

13 As noted earlier, section I 07(r)(2) provides EPA with a windfall lien on the property. . . 
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. inquiry should take into account the different elements of the landowner liability protections and 
should reflect the balance that Congress sought between protectit1g certain landowners from · 
CERCLA liability and assuring continued protection of human health and the environment. 
Although each site will have its own unique aspects involving individ\lal site analysis, 
Attachment B provides some questions and answers intended as general guidance on the 
question of what actions may constitute teasonable steps. · 

b: Site-Specific Comfort/Status Letters Addressing Reasonable Steps 

Consistent with its "Policy on the Issuance of Comfort/Status Letters," ("1997 
Comfort/Status Letter Policy"), 62 Fed. Reg. 4,624 (1997), EPA may, in its discretion, provide a 
comfort/status letter addressing reasonable steps at a specific site, upon request. EPA anticipates 
that such letters will be limited to sites with significant federal involvement such that the Agency 
has sufficient information to form a.basis for suggesting reasonable steps (e.g., the site is on the 
National Priorities List or EPA has conducted or is conducting a removal action on the site). In 
addition, as the 1997 Comfort/Status Letter Policy provides, "[i]t is not EPA's intent.to become 
involved in typical real estate transactions. Rather, EPA intends to limit the use of ... comfort 
to where it may facilitate the.cleanup and redevelopment ofbrownfields, where there is the 
realistic perception or probability ofinetming Superfund liability, and wliere there is no other 
mechanism available. to adequately address the party's concerns." Id. Irt its discretion, a Region 
may conclude in a given case that it is not necessary to opine about reasonabl.e steps because it is 

· clear that the landowner does· not or will not meet other elements of the relevant landowner 
liability protection. ·A sample reason~ble steps comfort/status letter is attached to this 
memorandum (see Attachment C). 

The 1997 Comfort/Status Letter Policy recognizes that, at some sites, the state has the 
lead for day-to-day activities and oversight of a response action, and the Policy includes a 
"Sample State Action Letter." For reasonable steps inquiries at such sites, Regions should 
handle responses consistent with the existing 1997 Comfort/Status .Letter Policy. In addition, 
.where appropriate, if EPA has had the lead at a site with respect to response actions (e.g., EPA 
has conducted a removal action at the site), but the state will be taking over the lead in the near 
future, EPA should coordinate with the state prior to issuing a comfort/status letter suggesting 
reasonable steps at the site.· · · · · 

3. Cooperation, Assistance, and Access 

The Brownfields Amendments require that bona fide prospective p)lrchasers, contiguous 
property owners, and innocent landowners provide full cooperation, assistance; and access to · 
persons who are authorized to conduCt response actions or natural resource restoration at the· 
vessel or. facility from which there has been a release or threatened release, including the · 
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The Brown fields Amendments require bona fide prospective purchasers and contiguous 
property owners to be in compliance with, or comply with, any request for information or 
administrative subpoena issued by the President under CERCLA. CERCLA §§ I 01(40)(0), 
107(q)(I)(A)(vi). In particular, EPA expects timely, accurate, and complete responses from all 
recipients of section 104(e) information requests. As an exercise of its enforcement discretion, 
EPA may consider a person who has made an inconsequential error in responding (e.g., the 
person sent the response to the wrong EPA address and missed the response deadline by a day), a 
bona fide prospective purchaser or contiguous property owner, as long as the landowner also 
meets the other conditions of the applicable landowner liability protection. 

5. Providing Legally Required Notices 

The Brownfields Amendments subject bona fide prospective purchasers and contiguous 
property owners to the same "notice" requirements. Both provisions mandate, in pertinent part, 
that "[t]he person provides all legally required notices with respect to the discovery or release of 
any hazardous substances at the facility." CERCLA §§ I 0 1( 40)(C), 107( q)(l )(A)(vii). EPA 
believes that Congress• intent in including this as an ongoing obligation was to ensure that EPA 
and other appropriate entities are made aware of hazardous substance releases in a timely 

·.manner. 

"Legally required notices" may include those required under federal, state, and local 
laws. Examples of federal notices that may be required include, but are not limited to, those 

·under: CERCLA § I 03 (notification requirements regarding released substances); EPCRA § 304 
("emergency notification"); and RCRA § 9002 (notification provisions for underground storage 

<tanks). The bona fide prospective purchaser and contiguous property owner have the burden of 
ascertaining what notices are legally required in a given instance and of complying with those 
notice requirements. Regions may require these landowners to self-certifY that they have 
provided (in the case of contiguous property owners), or will provide within a certain number of 
days of purchasing the property (in the case of bona fide prospective purchasers), all legally 
required notices. Such self-certifications may be in the form of a letter signed by the landowner 
as long as the letter is sufficient to satisfY EPA that applicable notice requirements have been 
met. Like many of the other comriwn elements discussed in this memorandum, providing legally 
required notices is an ongoing obligation of any landowner desiring to maintain its status as a 
bona fide prospective purchaser or contiguous property owner. 

IV. Conclusion 

Evaluating whether a landowner has met the criteria of a particular landowner provision 
will require careful, fact-specific analysis by the regions as part oftheir exercise of enforcement 
discretion. This memorandum is intended to provide EPA personnel with some general guidance 
on the common elements of the landowner liability protections. As EPA implements the 
Brownfields Amendments, it will be critical for the regions to share site-specific experiences and 
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information pertaining to the common elements amongst eachothet and with the Office of Site 
Remediation Enforcement, in order to ensure national consistency in the exercise of the 

·Agency's enforcement discretion. EPA anticipates that its LandownerLiability Protection 
Subgroup, which is comprised of niembers from various headquarters offices, the Offices of 
Regional Counsel, the Office of General Counsel, and the Department of Justice, will remain 
intact for the foreseeable future and will be available to serve as a clearinghouse for.information · 
for the regions on the common elements. · · 

Questions and comments regarding this meriwrandum.or site-specific inqujr,ies should be 
. directed to Cate Tierney, in OSRE's Regional Support Division (202-564-4254, 
Tierney.Cate@EPA.govl, or Greg Madden, in OSRE's Policy & Program Evaluation Division 
(202-564-4229, Madden.Gregory@EPA.govl. • · · · 

V. Disclaimer 

This memorandum is intended solely for the guidance of employees of EPA and the 
Department of Justice and it creates no substantive rights for any persons. It is not a regulation . 
and does not impose legal obligations. EPA will apply the guidance only to the extent 
appropriate based on the facts. 

Attachments 

cc: Jewell Harper (OSRE} · · 
Paul Connor ( OSRE) . 
Sandra Connors (OSRE) 
Thomas Dunne (OSWER) 
Benjamin Fisherow (DOJ) 
Linda Garczynski (O~WER) 
Bruce Gelber (DOJ) 

· Steve Luftig (OSWER) . 
Earl Salo (OGC) 

· EPA Brownfields Landowner Liability ProtectionSllbgroup .. 

.. , ... 
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Attachment A 

Chart Summarizing Applicability of '·'Common Elements" to Bona Fide Prospective 
Purchasers, Contiguous Property Owners, and Section 101(35)(A)(i) Innocent Landowners 

No affiliation demonstration V' V' * 
Compliance with land use restrictions and institutional V' V' V' 
controls 

Taking reasonable steps V' V' V' 

Cooperation, assistance, access V' V' V' 

Compliance with .information requests and administrative V' V' ** subpoenas 

notices·. ..... ..... *** 
* Although the innocent landowner provision does not contain this "affiliation" language, in order 

. to meet the statutory criteria of the innocent landowner liability protection, a person must 
establish by a preppnderance of the evidence that the act or omission thai caused the release or , 
threat of release of hazardous substances and the resulting damages were caused by a third party 
with whom the person does not have an employment, agency, or contractual relationship. 
CERCLA § 107(b)(3), .Contractual relationship is defined in section 101(35)(A). 

** Compliance with information requests and administrative subpoenas is not specified as a statutory 
. criterion for achieving and maintaining the section !01(35)(A)(i) innocent landowner liability 

protection .. However, CERCLA requires compliance with administrative subpoenas from all 
pet~ons, and timely, accurate, and complete responses from all recipients of EPA information 
requests . 

. *** Provision oflegally required notices is not specified as a statutory criterion for achieving and 
maintaining the section 101(35)(A)(i) innocent landowner liability protection. These 
landowners may, however, have notice obligations under federal, state and local laws. 
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Attachm.cnt B 

Reasona!Jle Steps Questions and Answers 

The "reasonable steps" required of a bona nd<l prospecti~e pt~rchaset, contiguous 
property owner, or sectioll101(35)(A)(i) innocent landow11er underCERCLA §§ 101(40)(0), 
107(q)(1)(A)(iii),.and 1 01(35)(B)(i)(II), will be a site·specific; fact.based inquiry. Although 
each· site will have its own unique aspects involving individual site. analysis, below are some 
questions and answers illtended to providegeneralguidance on the question of)Vhat actions·may. 
·constitute reasonable steps. The answers provide ·a specific response to the question·posed, 
without identifying additional actions that might be necessary as reasonable steps or actions that 
may be required underthe other statutory conditions for each landowner provision (e.g., 
providing cooperation and access). In addition, the answers do not address actions that maybe 
required under other federal statutes (e.g., the Resource Conservation and Recovery Act, 42 . 
U.S.C. § 6901 et seq.;.the Clean Water Act; 33 U.S.C. § 1251, et seq.; and the Toxic Substances 
Control Act, 15 U.S.C. § 2601, et seq.), and do not address landowner obligations under state 
statutory or common law." · · 

Notification 

Ql: · Ifa persob conducts "all appropriate inquiry" with respect to a property where EPA has 
.conducted a removal action, discovers hazardous substance contamination on the property that is 
unknown to EPA, and t4en purchases the proper(y, is notification to EPA or the state about the . · 
contamination a reasonable step? 

AI: Yes. First, bona fide prospective purchasers may have an obligation to provide notice of 
th.e discovery or release of a hazardous substance undet the legally required notice provision, 

.. CERCLA § 101(40)(C).· Second, even if not squarely required by the notice conditions, 
providing notice of the contamination to appropriate governmental authorities would be a 
feasonable step in order to prevent a ''threatened future release" and "prevent or limit ... 
exposure." Congress specifically identified "notifying appropriate Federal; state, and· local · 
officials" as a typical reasonable step. S. Rep, No.1 07·2, at 11 (2001); ~also, Bob's Beverage 
Inc. y. Acme. lnc:, 169 F. Supp: 2d 695, 716 (N.D. Ohio 1999) (failure to titnelynotify EPA and 

. Ohio EPA of groundwater contamination was factor in·conclusiort that par(y failed to exercise 
due care), aff'd, 264 F. 3d 692 (6"' Cir.2001). It should be noted that the bona fide prospective 
purchaser provision is the only one of the three landowner provisions where· a person can 
purchase property with knowledge that it is contaminated and still qualify. for the landowner 
liabili · rotectioil. 

T.he Brownfields Amendments did not alter CERCLA § 114(a), which provides: 
• ... 

· ... additional·Iiabilit)' or requirements ·withrespect"to tlw· release ·ofhazardous ·substances· within ·such·Stale;'·'· ...... .. ......... · ., ............. ,. 

Reasonable Steps Q.i & As I Attachment B 



Site Restrictions 

Q2; Where a property owner discovers unauthorized dumping ofhazardous substances on a 
· portion of her property, are site access restrictions reasonable steps? 

A2; Site restrictions are likely appropriate as a first step, once the dumping is known to the 
owner. Reasonable steps include.prev.enting or limiting "human, environmental, or mitural 
resource exposure" to hazardous substances. CERCLA §§ I Ol(40)(D)(iii), 107(q)(J)(A)(iii)(!Il), 
101(35)(B)(i)(II)(cc). The legislative history for the contiguous property owner provision 
specifically notes that "erecting and maintaining signs or fences to prevent public exposure" may 
be typi~al reasonable steps. S. Rep. No. 107-2, at II (2001); ~also. Idylwoods Assoc. y. 
Mader Capital. Inc., 9!5 F. $upp. 1290,1301 (W.D.N.Y. 1996) (failure to restrict access by 
erecting signs or hiring security personnel was factor in evaluating due care), a!f'd on reh 'g, 956 
F. Supp. 410,419-20 (W.D.N.Y. 1997); New York y. Delmonte, No. 98-CV-0649E, 2000 WL 
43.2838, *4 (W.D.N.Y. Mar. 31, 2000) (failure to limit access despite knowledge of trespassers. 

· · was not due care). · 

Containing Releases or Threatened Releases 

Q3; If a new property owner discovers some deteriorating 55 gallon drums.containing unknown 
· material among empty drums in an old warehouse on her property, would segregation of the . . 
'·drums and identification of the material in the drums constitute reasonable steps? 

. A3; Yes, segregation and identification of potential hazards would.likely be appropriate first 
steps. Reasonable steps must be taken to "prevent any threatened future release." CERCLA §§ 
I 0 I( 40)(D)(ii), I 07( q)(l )(A)(iii)(II), I 0 I (35)(B)(i)(ll)(bb ). To the extent the drums have the 
potential to leak, segregation and containment (e.g., drum overpack) would prevent mishandling 
and releases to the environment. For storage and handling purposes, an identification of the 
·potential hazards from the material will likely be necessary. Additional identification steps 

.. would likely be necessary for subsequent disposal or resale if the material had commercial value .. 

Q4: If a property owner discovers that the containment system for an on-site waste pile has 
been breached, do reasonable steps include repairing the breach? · 

A4; One of the reasonable steps obligations is to "stop any continuing release." CERCLA §§ 
10 I ( 40)(D)(i), I 07(q)(l )(A)(iii)(I), I 0 I (35)(B)(i)(Il)(aa). In general, the property owner should 
take actions to prevent contaminant migration where there is a breach from an existir>g 
containment system. Both Congress and the courts have identified maintenance of hazardous 
substance migration controls as relevant property owner obligations. For example, in discussing 
contiguous property owners' obligations for migrating groundwater plumes, Congress identified 
"maintaining any existing barrier or other elements of a response action on their property that 

Reasonable Steps Qs & As 2 Attac.hment B 



address the contaminated plume" as a typical reljsonable step. S. Rep. No.l07-2, at 11'(2001); . 
~·also, Franklin County Convention Facilities Auth. v. American Premier Underwriters, Inc., 
240 F.3d 534, 548 (6th Cir. 2001) (failure to promptly erect barrier that allowed 'niigratiqn was 
not due care); United States y.DiBiase Salem Realty Trust, No. Civ. A. 91-11028-MA, 1993 ·. 

· WL 729662, *7 (D. Mass. Nov. 19, 1993) (failure to reinforce waste pit berms was factor.in 
concluding no due care), aff'd,45 F.3d 541, 545 (1" Cir. 1995). In many instances, the current 

· property owner will have responsibility for maintenance of the containment system. If the 
property owp.er has responsibility for tnaintenance of the system as part of her property purchase, 
then she should repair the breach. In other instances, someone other than the current landowner 

. may have assumed that responsibility (e.g., a prior owner or other liable parties that sigried a 
consent decree with EPA and/or a State). If someone other than the property owner has 
responsibility for maintenance of the containment system pursuant to a contract or other 
agreement, then the question is more complicated. At a minimum, the current owner should give 
notice to the person responsible for the .containment system and to the government. Moreover, . 
additional actions to prevent contaminant migration would likely be tj.ppropriate. · 

QS: If a bona fide prospective purchaser buys property at a Superfund site where part of the 
approved remedy is at\ asphalt parking lot cap, but the entity or entities responsible for 
implementing the remedy (e.g., PRPs who signed a consent decree) are unable to repair the · 
deteriorating cap (e.g., the PRPs are now defunct), should the bona fide prospective purchaser 
repair the deteriorating asphalt parking lot cap as reasonable steps? · · 

AS: Taking "reasonable steps" includes steps to: "prevent or limit any human, environmental, or 
natural resource exposure to any previously released ha:J:ardous substances." CERCLA § § 
l01(40)(D)(iii), 107(q)(l)(A)(iii)(III), 101(35)(B)(i)(II)(cc). In this instance, the current 
landowner may be in the best position to identifY and quickly take steps to repair the asphalt cap 
and prevent additional exposures. . · - · · 

. Remediation 

Q6: ·If a property is underlain by contaminated groulidwater emanating froin a source on a 
contiguous or adjacent property, do reasonable steps include remediating the groundwater? · 

. . . . . 

A6: Generally not. Absent exceptional circumstances, EPA will not look to a landowner whose 
· property is not a source of a release to conduct groundwater investigations or install groundwat~r 
remediation systems. Since 1995, EPA's policy has been that, in the absenpe of exceptional · · 
circumstances; such a property owner did nothave "to take anY affinnati,ve steps to investigate · 
or 
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·steps for a contiguous property owner "shall not require the person to conduct groundwater 
investigations or to install groundwater remediation systems," except in accordance with that 
policy. See CERCLA § 107(q)(l)(D). The policy does not apply "where the property contains a 
groundwater well, the existence or operation of which may affect the migration of contamination 
in the affected area." 1995 Contaminated Aquifers Policy, at 5. In such instances, a site-specific 
analysis should be used.in order to detemine reasonable steps. In some instances, reasonable 

. steps may simply mean operation of the groundwater well consistent with the selected 'remedy. 
In other instances, more could be required. 

Q7: If a protected landowner discovers a previously unknown release of a hazardous substance 
from a source on her property, must she remediate the release? 

A 7: Provided the landowner is not otherwise liable for the release from the source, she should 
take some affirmative steps to "stop the continuing release," but EPA would not, absent unusual 
circumstances, look to her for performance of complete remedial measures. However, notice to 
appropriate governmental officials and containment or other measures to mitigate the release 
would probably be considered appropriate. Compare Lincoln Properties, Ltd. v. Higgins, 823 F. 
Supp. 1528, 1543-44 (B.D. Calif. 1992) (sealing sewer lines and wdls and subsequently 
destroying wells to protect against releases helped establish party exercised due care); Redwing 
Carriers, Inc. v. Saraland Apartments. 94 F.3d 1489, 1508 (11 •• Cir. 1996) (timely development 
of maintenance plan to remove tar seeps was factor in showing due care was exercised); New. 
York y. LashinsArcade Co., 91 F.3d353 (2"d Cir. 1996) (instructing tenants not to discharge 
hazardous substances into waste and septic systems, making instructions part ofienancy 
requirements, and inspecting to assure compliance with this obligation, helped party establish 
due care)i with Idylwoods Assoc. v. Mader Capital. Inc.,.956F. Supp. 4.10,.419-20 (W.D.N.Y. 
1997) (property owner's decision to do nothing resulting in spread of contamination to 
neighboring creekwas not due care); Kerr-McGee Chern. Com. v. Lefton Iron & Metal Co., 14 
F.3d 321, 325 (7th Cir. 1994) (party thai "made no attempt to remove those substances or to take 
any other positive steps to reduce the threat posed" did not exercise due care): As noted earlier, 
if the release is the result of a disposal after the property owner's purchase, then she may be. 
required to undertake full remedial measures as a CERCLA liable party. Also, if the source of 
the contamination is on the property, then the property. owner will not qualify as a contiguous 

· property owner but may still qualify as an innocent landowner or a bona fide prospective 
purchaser. 

Site Investigation 

Q8: If a landowner discovers contamination on her property, does the obligation to take 
reasonable steps require her to investigate the extent of the contamination? 

AS: Generally, where the property owner is the first to discoverthe contamination, she should 

Reasonable Steps Qs & As 4 AttachiJient B. 



:j 
:j 
i: 

I 
~I I. 
I 
I 
I 
1 
·I 
i 
' 

j 

J 
I 
I 
I 
1 
I , 

I 
I 
i 

! 
I 

........... ·"~· .............. ,.,_ ....... . 

take certain basic actions to assess tbe extent of contamination. Absent such an assessment, it 
will be very difficult to determine what reasonable steps will stop a continuing release, prevent a · 
thteatened future release, or prevent or limit exposure. While a full environmental investigation . 
may not be required, doing nothing in the face of a known or suspected environmental hazard 

· would likely be insufficient. See, ·Q,g., United States y. DiBiase Salem Realty Trust, 1993 WL 
729662, *7 (failure to invesiigate)l.fter becoming aware of dangerous sludge pits was fai:tor in 
concluding party did not exercise due care), aff'd,45 F.3d 541, 545 (1" Cir. 1995); United States 
v. A&N Cleaners and Launderers. Inc., 854 F. Supp. 229 (S.D.N.Y. 1994) (dictum) (failing to 
assess environmental'threats after discovery of disposal would be part of due care analysis). 
Where the government is actively investigating the property, the need for investigation by tbe 
landowner maybe lessened, but the landowner should be careful not to rely on the fact that the 
government has been notified of a hazard on her property as a shield to potential liability where 
she fails to conduct any investigation of a known hazan;l on her property, Compare New York y. 
Lashins Arcade Co., 91 F.3d 353,361 (2"d Cir. 1996) (no obligation to investigate where RI/FS 
already commissioned) with DiBiase Salem Realty Trust, 1993 WL 729662, *7 (State 
Department of Environmental Quality knowledge of hazard did not remove owner's obligation 

. to make some assessment of site conditions), aff'd, 45.P.3d 541,545 (1" C:ir. 1995). . 

Perfotmance of EPA Approved Remedy 

Q9: If a new purchaser agrees to assutne the obligations of a prior owner PRP, as such 
. obligations are defined in an order or consent decree issued or entered into by the prior owner 
and EPA, \\fill compliance with those .. obligations satisfy the reas.onable steps requirement? 

A9: Yes, in most cases ccitnpliance with the obligations of an EPA order or consent decree will ' 
satisfY the reasonable steps requirement so long as the order or consent decree comprehensively 
addresses the obligations ofthe prior owner through completion of the remedy. lt should be 
noted that not all orders or consent decrees identifY obligations through completion ofthe 
remedy and somchave open-ended Cleanup obligations. · . · 

. ;-'· 

....... "' ...... : ...................................... ····················----
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Attachment C 

Sample Federal Superfund Interest Reasonable Steps Letter 

The sample comfort/status letter below may be used In the exercise of enforcement 
· discretion where EPA has, sufficient information regarding the site to have assessed the 
hazardous substance contaminatlpn and has enough information about .the property to. make 
suggestions as to step~ necessary to satisfY the "reqsonable steps" requirement. In addition, like 
any comfort/status Jetter, the letters should be provided in accordance with EPA's 
"Comfort/Status Letter Policy. " That is, they are not necessary or appropriate for purely 
private real estate transactions. Such letters may be issued when: (I) there is a realistic 
perception or probability of incurring Supeifund liability, (2) such comfort will facilitate the 
cleanup and redevelopment of a brownfield property, (3) there Is no other mechanism to 
adequately address the party's cqncems, and ( 4) EPA has sufficient Information about the 
property to'provide a basts for suggesting reasonable steps. · 

[Insert Addressee) 

.. Re: [Insert Name or Description of Property] . 

Dear [insert name of requester]: 

. I am writing in response to your letter dated [insert date) concerning the property 
referenced above. As you know, the [insert name] property is located.within or near the [insert 

''name ofCERCLIS site.] EPA is currently [insert description of action EPA is taking or 
plans to take and any contamination problem.] 

. The [bomi fide prospective pJJrchaser, contiguous property owner; or innocent 
landowner] provision states that a person meeting the criteria of [insert section) is protected 
from CERCLA liability. [For bona fide prospective purchaser only, It may be appropriate to 
insert following language: To the extent EPA's response action increases the fair market 
value of the property, EPA may have a windfall lien on the property. The windfall lien is 
limited to the increase in fair market valne attributable to EPA's response action, capped 
by EPA's unrecovered response costs.] (I am enclosing a copy of the relevant statutory 
provisions for your reference.) To qualifY as a [bona fide prospective purchaser, contiguous 
property owner, 'or section 101(35)(A)(i) innocent landowner], a person must (among other 
requirements) take "reasonable steps" with respect to stopping continuing releases, preventing 
threatened future releases; and preventing or limiting human, environmental, or natural resources 
exposure to earlier releases. You have asked what actions you must take, as the [owner or 
prospective owner] of the propetty, to satisfY the "reasonable steps" criterion. 

As noted above, EPA has conducted a [insert .most recent/relevant action to 
"reasonable steps" inquiry taken by EPA] at [insert property name] and has identified a . 

Sample Federal SuperfUnd Interest 
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number of environmental concerns. Based on the information EPA has evaluated to date, EPA 
believes that, for an owrier of the property, the following would be appropriate reasonable steps 
with respectto the ha;zardous substance contamination found at the property: · · 

[insert paragraphs outlining ·reasonable steps with respect to· each environmental concern] 

This letter does not provide arelease from CERCLA liability;but only provides 
information with respect to reasonable steps based on the information EPA has <J.vailable to it. 
This letter is based on the nature and extent of contamination known to EPA at this time .. If 
additional information regarding the nature and extent of hazardous 'substance contamination at 
[insert property name] becomes available, additional actions may be necessary to satisfy the 
reasonable steps criterion. ·In particular, if new areas of contamination are identified, you should · 
ensure that reasonable steps are undertaken. As the property owner, you should ensure that you 
are aware of the condition of your property so that you are able to take reasonable steps with 
respect to any hazardous substance contamination at or on the propertY. 

Please·note that the [bona fide prospective purchaser, contiguous property owner, or 
· innocent landowner] provision has a number of conditions in addition to those requiring the 

property owner to take reasonable steps. Taking reasonable steps and many of the other 
conditions are continuing obligations of the [bona fide prospective purchaser, contiguous 
property owner, or section 101(35)(A)(i) innocent landownerJ. You will need to assess 
whether you satisfY each of the statutory conditions for the [bona fide prospective purchaser, 

· · contiguous property owner, or innocent landowner] provision and continue to meet the. 
applicable conditions . 

. EPA hopes this information is useful to you. If you have any questions, or wish to 
discuss this letter, please feel free to contact [insert EPA contact and address]. 

Sincerely, 

[inser.t,na111e of EPA contact] 

............ ····················· ..... I 
~Sa_m_p~k-~~.-d~er-a~/S~u-pe-ifi~u-n~d~In~w-ro-s7t---------------------------------------~----~ 
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UNITI:D STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

SEP 2. \ 2011 
OFFICE OF 

ENFORCEMENT AND 
COMPLIANCE ASSURANCE 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Enforcement Discretion Guidance Regarding the Affiliation Language of 
CERCLA's Bona Fide Prospective Purchaser and Contiguous Property Owner 
Liability Protections 

Elliott J. Gilberg, Director LJ2.~:t\. il_f . /~'-'l~ 
Office of Site Remediation Enforcement () "':) 

Regional Counsel, Regions I-X 
Superfund National Policy Managers, Regions I-X 

I. Introduction 

Sections 101(40) and 107(q) ofthe Small Business Liability Relief and Brownfields 
Revitalization Act1 (the Brownfields Amendments) provide certain parties, bona fide prospective 
purchasers and contiguous property owners, respectively, protection from liability under the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, 
commonly referred to as "Superfund"), 42 U,S.C. §§ 9601(40), 9607(q), so long as these parties 
meet certain statutory requirements. One requirement is that a party who wishes to be treated as 
exempt from CERCLA liability cannot be "affiliated with" another party who is potentially 
liable under CERCLA at a facility. As discussed below, EPA recoguizes the uncertainty 
regarding the potential liability of certain parties under CERCLA, and offers some general 
guidance to be considered by EPA in exercising its enforcement discretion. 

This memorandum is intended to assist EPA personnel in, on a site-specific basis, exercising the 
Agency's enforcement discretion regarding the affiliation language. It is not a regulation and 
does not create new legal obligations or limit or expand obligations under any federal, state, 
tribal or local law. It does not create any substantive rights for any persons. In addition, this 
guidance does not alter EPA's policy of not providing no action assurances outside the 
framework of a legal settlement. 

1 Pub. L. No. 107-118 (2002). 
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certain circumstances. Specifically, this memorandum focuses on parties who meet each of tile' ··· 
requirements of the bona fide prospective purchaser or contiguous property owner provisions 
except for the requirement prohibiting patties from being "affiliated with any other person that is 
potentially liable." EPA generally intends to apply the guidance only to the extent appropriate 
based on the facts. EPA recognizes that each affiliation situation is fact specific, and EPA may 
deviate from this guidance as necessary or appropriate based on the facts of each case. EPA may 
update this guidance in the future and provide additional examples discussing possible scenarios. 

II. Background 

A. Affiliation Language in the Bona Fide Prospective Purchaser Provision 

The Brownfields Amendments established the bona fide prospective purchaser (BFPP) 
provision, which for the first time provided statutory protection from CERCLA liability for 
entities that purchase a contaminated facility after January 11,2002 with knowledge of the 
contamination? To be a BFPP, a purchaser must satisfy a number of statutory requirements, 
including that the purchaser not be affiliated with a person that is potentially liable at the 
facility. 3 Specifically, a purchaser cannot be: 

(i) potentially liable, or affiliated with any other person that is potentially 
liable, for response costs at a facility through 
(!) any direct or indirect familial relationship; or 
(II) any contractual, corporate, or financial relationship (other than a 

contractual, corporate, or financial relationship that is created by the 
instruments by which title to the facility is conveyed or financed or 
by a contract for the sale of goods or services); or 

(ii) the result of a reorganization of a business entity that was potentially liable.4 

B. Affiliation Language in the Contiguous Property Owner Provision 

In addition, the Brownfields Amendments established the Contiguous Property Owner (CPO) 
liability protection, which states that: 

A person that owns real property that is contiguous to or otherwise similarly 
situated with respect to, and that is or may be contaminated by a release or 
threatened release of a hazardous substance from, real property that is not owned 
by that person shall not be considered to be an owner or operator of a vessel or 
facility under[§ 107(a)] solely by reason of the contamination if-
(i) the person did not cause, contribute, or consent to the release or threatened 

release; 

2 See CERCLA §§ 101(40), 107(r). 
3 For additional information on the BFPP requirements, see CERCLA § 101(40) and EPA's Interim Guidance Regarding Criteria 
Landowners Must Meet in Order to QualifY for Bona Fide Prospective Purchaser, Contiguous Property Owner, or Innocent 
Landowner Limitations on CERCLA Liability (Common Elements) (Bromm, 3/6/2003) (available at http://www.epa.gov/ 
compliance/resources/policies/cleanup/superfund/common~elem~guide.pdf) (hereinafter "Common Elements Guidance"). 
4 CERCLA § 10!(40)(H). 
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liable, for response costs at a facility through any direct or indirect 
familial relationship or any contractual, corporate, or financial 
relationship (other than a contractual, corporate, or financial relationship 
that is created by a contract for the sale of goods or services); or 

(II) the result of a reorganization of a business entity that was potentially 
liable .... 5 

The CPO affiliation language differs from the BFPP affiliation language in that there is no 
exception that excludes "relationship[s] ... created by the instruments by which title to the 
facility is conveyed or financed" from the types of relationships that constitute an affiliation as 
there is for the BFPP liability protection. 6 Except for this difference, the affiliation language in 
the BFPP and CPO provisions is virtually identical. 

C. Burden of Proof for Both the BFPP and CPO Liability Protections 

The burden of proof for establishing all elements of the BFPP and CPO provisions, including the 
affiliation language, falls on the person seeking the liability protection. 7 A person seeking 
protection under the BFPP and CPO provisions can assert protection from liability without EPA 
involvement. Ultimately, if the issue is disputed, the courts will detennine whether pmties in 
specific cases have satisfied the affiliation language in the BFPP and CPO provisions in order to 
protect themselves from liability. 

CERCLA expressly confers upon EPA the ability to provide certain assurances to CPOs if they 
have met the above burden ofproof. 8 In certain circumstances, a CPO may be eligible for: (1) an 
assurance letter from EPA that states that EPA will not take an enforcement action against the 
CPO, commonly known as a "no action assurance letter" or (2) a CPO settlement that will 
provide the CPO protection against cost recovery or contribution action. 9 There is no equivalent 
BFPP assurance provision, but there are limited circumstances when EPA may consider using 
site-specific tools to provide clarification on EPA's enforcement intentions for BFPPs. These 
tools include comfort/status letters, BFPP-doing-work-agreements, or prospective purchaser 
agreemeuts. 10 

5 CERCLA § 107(q)(l)(A). 
6 CERCLA § !Ol(40)(H)(i)(ll). 
7 CERCLA §§ 10!(40) & l07(q)(l)(B). 
8 CERCLA § 107(q)(3). See also Interim Enforcement Discretion Guidance Regarding Contiguous Property Owners, (Bromm 
I I 13104) (available at: http://www .epa.gov/compliance/resources/policies/clcanup/superfund/contig~prop.pdf). 
9 ld 
10 As stated in previous guidance, EPA believes that the Brownfields Amendments make PPAs from the Federal government 
unnecessary in most cases because CERCLA §§ 10 1(40) and 107(r) allow parties to purchase prope1ty with knowledge of 
contamination and not acquire liability under CERCLA. See Bona Fide Prospective Purchasers and the New Amendments to 
CERCLA, (Bromm 5/31/02) (available at http://www.epa.gov/compliance/resources/policies/cleanup/superfundlbonf-pp-cercla­
mem.pdf). The Agency recognizes, however, that there may be some limited circumstances where EPA could serve the public 
interest by agreeing to provide a PP A. For example, a PPA may be appropriate for a party that does not meet the criteria in 
CERCLA § 1 OJ (40) because it may have an affiliation with a PRP, but it is nevertheless in the public interest for EPA to 
facilitate the transaction by addressing the prospective purchaser's liability concems (e.g., through a PPA that provides a 
covenant not to sue and contribution protection). 
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A. Initial Considerations 

The affiliation language in both the BFPP and CPO provisions focuses on relationships between 
the property owner and any entities that are potentially liable under CERCLA for response costs 
at the facility (either the property owned by the person seeking BFPP status or the property 
contiguous to a source property). However, before analyzing whether there is a prohibited 
affiliation, EPA personnel should consider four preliminary issues. 

First, the affiliation language in CERCLA §§ 101 ( 40)(H) and 1 07(q)(J )(A)(ii) requires that a 
person seeking liability protection under the BFPP or CPO provisions not be potentially liable 
for response costs at a facility. Therefore, when analyzing the potential BFPP or CPO status of a 
person, EPA personnel should first consider whether the person is otherwise a Potentially 
Responsible Party (PRP) at the facility under CERCLA § 107(a) (e.g., as an owner/operator at 
the time of disposal, a transporter, or an arranger for the disposal of hazardous substances). If so, 
the person cannot qualify as a BFPP or a CPO and an affiliation analysis would be unnecessary. 

Example # 1: Company A wants to buy a contaminated property and has complied with the 
other requirements of the BFPP liability protection. Ten years prior, Company A had operated 
a refinery on the contaminated property, during which operation the property was 
contaminated with hazardous substances. Assuming Company A is a PRP at the property as 
an operator at the time of disposal, Company A would not qualify as a BFPP. 

If Company A bought the property adjacent to the contaminated property on which it had 
previously operated a refinery, and from which the property purchased by Company A was 
contaminated, Company A would not qualify as a CPO assuming it is a PRP at the adjacent 
property. 

Second, as in all cases where EPA is analyzing a person's potential BFPP or CPO status for 
purposes of deciding whether to exercise its enforcement authority, EPA should consider 
whether the entity is in fact the same entity as a PRP or is potentially liable under other 
principles of corporate law, such as successor liability. For example, a division of a corporation, 
a company that has continued in business under a changed name, or a corporate successor, such 
as the survivor of a statutory merger, may appear to be a different entity, but may nevertheless 
still be liable under principles of corporate law. After careful analysis, the relationship between 
the PRP and the entity in question may lead EPA to decide not to treat that entity as a BFPP or 
CPO. This in-depth analysis may also be applicable to questions regarding relationships between 
governmental and quasi-governmental entities. States and cities often create divisions that 
address cetiain aspects of governmental services, e.g. waste, roads, or parks. Depending on state 
law and how the divisions were created, they may in fact be the same entity as the state or city. 
In some cases, this may be readily apparent from examining the document that created the entity. 
Analyzing the potential BFPP or CPO status of other governmental or quasi-governmental 
entities may require more extensive research. 
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has complied with the other requirements of the BFPP provision. State A's Department of 
Waste had previously operated a landfill on the property, during which time the property 
became contaminated and State A became a PRP. Assuming the Department of Parks and the 
Department of Waste are both divisions of the same entity, State A, that is a PRP, State A's 
Department of Parks would not qualify as a BFPP. 

If State A's Department of Parks had bought property adjacent to a contaminated property on 
which the Department of Waste had previously operated a landfill, the operation of which 
caused the contamination, State A's Department of Parks would not qualify as a CPO 
assuming the State itself is a PRP at the property. 

Third, EPA personnel should analyze whether a business entity asserting BFPP or CPO status is 
the result of a reorganization of a liable party through bankruptcy or other coxrorate 
restructuring. In such a case, the entity may not be eligible for BFPP or CPO status because it is 
"the result of a reorganization of a business entity that was potentially liable." 11 

Example # 3: Company A owns a contaminated site on which it had disposed of hazardous 
waste. During corporate reorganization, Company A fonns Company B to acquire the 
contaminated site. Assuming Company B is the result of a reorganization of the PRP, 
Company B would not qualify as a BFPP or a CPO. 

Fourth, EPA personnel should consider whether the party with whom a person may have an 
affiliation is actually a PRP at the facility. Pursuant to CERCLA §§ I 0 I ( 40)(H) and 
107(q)(l)(A)(ii), a person cannot qualify as a BFPP or CPO if he or she is affiliated with a 
potentially liable party (as opposed to a non-liable party). If the party with whom the potential 
BFPP or CPO has a relationship is not a PRP, then an affiliation with that party would not 
disqualify the person from BFPP or CPO status. For example, the entity with whom a potential 
BFPP or CPO is affiliated could have owned the property at one point in the past, but not at the 
time of disposal. Under this scenario, the entity would likely not be liable under CERCLA 
§ 107(a)(l) or (2), and the relationship would likely not be a prohibited affiliation. 

Example# 4: Mr. X wishes to buy property that was previously owned by his sister. Mr. X's 
sister is not a PRP at the property, because the property did not become contaminated until the 
person who bought the property from her, Mr. Y, began a mining operation there. Assuming 
Mr. X meets the other requirements of the BFPP or CPO provisions, EPA would treat Mr. X as 
a BFPP or CPO. 

11 CERCLA §§ I 0 I (40)(H)(ii) and I 07(q)(J)(A)(ii)(JJ). This may require a review of the documents through which the 
restructuring was accomplished, e.g., an approved bankruptcy plan or reorganization or asset purchase agreement. 
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B. Statutorx Exceptions to the "No Affiliations" Requirement 
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Certain types of affiliations between the purchaser of property or owner and other entities do not 
disqualify the purchaser of property or owner from BFPP or CPO liability protection under the 
language ofCERCLA §§ 101(40)(H) or 107(q)(l)(A)(ii). The first of these exceptions to the "no 
affiliations" requirement is only for BFPPs, while the second is for both BFPPs and CPOs. 

I. Instruments by Which Title to the Facility is Conveyed or Financed 

CERCLA § 101 ( 40)(H)(i)(II) provides an important exception to the general requirement that 
prospective purchasers may not have an affiliation with a PRP in order to qualify for the BFPP 
provision. There is not a similar exception for CPOs. This exception allows contractual, 
corporate, or financial relationships that are "created by the instmments by which title to the 
facility is conveyed or financed." 

In analyzing a party's potential BFPP status for the purposes of exercising its enforcement 
authority, EPA generally intends to consider deeds or agreements that make transfer of title 
possible, such as agreements with a title insurance company or a third-party lender, to be within 
the scope of that language. 

Example# 5: Company A wishes to purchase a contaminated property and has complied with 
the other requirements of the BFPP provision. Company B, the PRP owner of the property, is 
willing to sell it, but Company A has concerns about defects to the title for the property. 
Company A would like to acquire title insurance through a third party, which will require 
Company B to assert certain facts in a signed document. Although this title insurance 
agreement is a contractual or financial relationship between Company A and the PRP at the 
property, under the exception for relationships created by the instruments by which title to the 
facility is conveyed or financed in the affiliation language contained in CERCLA 
§ 101(40)(H)(i)(II), EPA generally intends to exercise its enforcement discretion to treat 
Company A as if it were a BFPP so long as it meets the other requirements in the BFPP 
prOVlSIOn. 

2. Contracts for the Sale of Good~ or Services 

The affiliation language in CERCLA §§ 101 ( 40)(H) and 1 07(q)(l)(A)(ii) includes an exemption 
that provides that "a contractual, corporate, or financial relationship that is created ... by a 
contract for the sale of goods or services" is not an affiliation that defeats potential liability 
protection under the BFPP or CPO provisions. 

In analyzing potential BFPP or CPO status for the purpose of exercising its enforcement 
authority, EPA generally will adopt a plain language definition of "goods and services" when 
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applying the affiliation language. For example, "goods" are defined as "commodities; wares; 
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another." 13 Note that, as with all of these examples, the statute requires that the entity asserting 
BFPP or CPO status must not otherwise be liable at the facility. 

Example # 6: Company A plans to purchase a parcel of property contaminated with hazardous 
substances. The current owner is a municipality that is considered to be a PRP at the property. 
Company A has performed all appropriate inquiries before purchasing the property and 
othetwise plans to comply with the requirements of the BFPP provision. In the past, Company 
A paid the municipality snow removal fees for a different property than the one it plans to 
purchase. EPA generally intends to exercise its enforcement discretion to treat Company A as 
if it were a BFPP because a contract for the snow removal is a contract for a service. 

EPA may reach a similar result if Company A were asserting CPO status in purchasing 
property adjacent to the municipality-owned parcel above, assuming the other elements of the 
CPO provision are met. 

C. Special Considerations in Applying the Affiliation Language 

The affiliation language in the BFPP and CPO provisions is broad and could potentially 
encompass many, if not all, familial relationships, and many corporate or other relationships, 
thus having the potential consequence of reducing the number of entities that qualify for these 
liability protections. As stated in EPA's Common Elements Guidance, "It appears that Congress 
intended the affiliation language to prevent a potentially responsible party from contracting away 
its CERCLA liability through a transaction to a family member or related corporate entity."14 

With this consideration in mind, EPA has identified certain relationships which, in the exercise 
of its enforcement discretion, it generally intends not to treat as disqualifying affiliations. They 
include: 

I. Relationships at Other Properties: relationships that occur between an 
entity seeking BFPP or CPO status with a PRP for properties other than 
the one impacted by the contamination or the source property. 

2. Post-Acquisition Relationships: relationships between the purchaser and a 
PRP that arose after the purchase and sale of the property. 

3. Relationships Created During Title Transfer: contractual or financial 
documents or relationships that are often executed or created at the time 
that title to the property is transferred. 

4. Tenants Seeking to Purchase Property They Lease: relationships 
established between a tenant and an owner during the leasing process. 

These relationships are generally not created to avoid CERCLA liability and, therefore, in 
exercising its enforcement discretion on a site-specific basis, EPA generally intends not to treat 

12 AMERICAN HERITAGE DICTIONARY 756 (4th ed. 2006). 
13 /d. at 1591. 
14 Common Elements Guidance at 5. 
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whether the relationships were created to avoid CERCLA liability. Examples illustrating these 
relationships are provided below. 

I. Relationships at Other Properties 

If a purchaser has existing relationships with a PRP at other properties unrelated to the property 
to be purchased, or that do not impact the property itself or the source property, EPA generally 
intends to exercise its enforcement discretion and treat the purchaser as a BFPP or CPO, as 
appropriate. EPA will analyze such relationships on a case-by-case basis, guided by the general 
principles set forth in this document. Ifthe parcel that the person plans to purchase is part of a 
larger property, EPA generally intends to focus on just those affiliations that may be related to 
that parcel. 

Example# 7: Company A wishes to purchase contaminated property from Company B, who is 
a PRP owner of the property. Company A and Company B have existing lease agreements at 
other properties, on which Company B is not a PRP. The existing lease agreements at other 
properties may be considered "contractual ... relationship[s]" under the affiliation language, 
but they are not related to the contaminated property at which Company B is a PRP. If 
Company A has complied with the other requirements of the BFPP provisions, EPA generally 
intends to exercise its enforcement discretion to treat Company A as if it were a BFPP. 

Company A is a potential CPO that purchased contaminated property and had existing lease 
agreements at other properties owned by Company C, the owner of the neighboring property, 
which is the source of the contamination on Company A's property. EPA generally intends to 
exercise its enforcement discretion to treat Company A as if it were a CPO so long as 
Company A complied with the other requirements of the CPO provision. 

Example # 8: A city has met the other requirements of the BFPP liability protection and 
plans to purchase property from a county that is a PRP at the property. The city has many 
existing leases with the county on other parcels of property, but does not have any such 
relationships with the county pertaining to the property the city wants to purchase. EPA 
generally intends to exercise its enforcement discretion to treat the city as if it were a BFPP 
so long as the city's existing contracts with the county, who is a PRP with respect to the 
property, do not relate to the property. 

Similarly, if the city purchased property adjacent to the county-owned property above, EPA 
generally intends to exercise its enforcement discretion to treat the city as if it were a CPO, 
assuming the other elements of the CPO provision are met. 
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substance on the property next door that has contaminated his property by migrating through 
groundwater under his property. The owner of the office building has complied with all of 
the other requirements of the CPO provision, but is concerned because he previously had 
purchased a separate piece of property from the owner of the adjacent parcel. EPA generally 
intends to exercise its enforcement discretion to treat the owner of the office building as if it 
were a CPO because the existing relationship between the two owners does not relate to the 
office building property or the source property. 

If the owner of the office building had purchased the property from a PRP, and it had 
previously purchased a piece of property unrelated to the office building from that same PRP, 
EPA generally intends to treat the owner as a BFPP if all other requirements of the BFPP 
provision are met. EPA generally does not intend to treat the other purchase from the PRP 
that is unrelated to the source or the office building as if it were a disqualifying affiliation. 

2. Post-Acquisition Relationships 

EPA generally does not intend to treat familial, contractual, corporate or financial relationships 
that arise between either a BFPP or a CPO and a PRP after the acquisition of the property as 
disqualifying affiliations. However, in analyzing the facts and circumstances surrounding post­
acquisition relationships, EPA intends to follow the general principles set forth in this 
memorandum regarding relationships structured in an attempt by the parties to avoid CERCLA 
Jiability. 15 

Example # I 0: Company A acquires an industrial park from Company B that is contaminated. 
Company B is a PRP as an owner during the time of disposal at the industrial park. Company 
A meets the BFPP criteria and, at the time of purchase, does not have a disqualifying 
affiliation with Company B or any other PRP. Later, Company A leases a warehouse within 
the industrial park to Company B. So long as Company A maintains compliance with the 
other requirements of the BFPP provision, EPA generally intends to exercise its enforcement 
discretion to treat Company A as if it were a BFPP. 

EPA would generally apply a similar analysis for CPOs. Assume Company A has purchased 
an industrial park from a third party and is now seeking liability protection as a CPO for 
contamination discovered subsequent to purchase that is migrating onto the industrial park 
property. If Company A then leases a warehouse within the industrial park to Company B (a 
PRP at a site contiguous to the industrial park that is the source of the contamination at issue), 
EPA generally intends to exercise its enforcement discretion and treat Company A as if it were 
a CPO so long as Company A complied with the other requirements of the CPO provision. 

15 See Common Elements Guidance at 5. 
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3. Documents that Title 

As mentioned above in Section B. 1., the affiliation language in CERCLA § 101(40)(H) provides 
an exception which is only applicable to BFPPs. This exception allows contractual, corporate, or 
financial relationships that are "created by the instruments by which title to the facility is 
conveyed or financed." EPA generally does not intend to treat certain contractual or financial 
relationships (e.g., certain types ofindemnification16 or insurance agreements) that are typically 
created as a patt of the transfer of title, although perhaps not patt of the deed itself, as 
disqualifying affiliations. 17 In deciding whether to exercise its enforcement discretion regarding 
these types of relationships, EPA will analyze the circumstances surrounding the transfer of title 
and the specifics of the contractual or financial relationships and follow the general principles set 
forth in this memorandum. 

4. Tenants Seeking to Purchase Property They Lease 

EPA generally intends to consider several issues when deciding how to exercise its enforcement 
discretion regarding tenants who purchase properti 8 from a PRP owner. The first is whether the 
tenant/purchaser may be potentially liable for the contamination at the property based on its own 
actions. If the tenant/purchaser may already be potentially liable, EPA generally does not intend 
to treat the tenant as a BFPP or CPO. If the tenant/purchaser is not liable, EPA should consider 
whether the owner/landlord is a PRP or not. If the owner/landlord is not a PRP, then the lease 
would not be a prohibited affiliation. However, if the landlord is a PRP, EPA will analyze the 
site-specific facts smTounding the actions of the parties and their relationship in order to 
determine whether it would be appropriate to exercise enforcement discretion in treating the 
tenant/purchaser as a BFPP or CPO. In that case, the tenant may contact the appropriate EPA 
Regional office before purchasing the property so that the Agency and the tenant can work 
together to resolve the tenant's liability concerns. 

In addition, EPA has previously issued enforcement discretion guidance (''the Tenants 
Guidance") regarding how tenants may be able to derive BFPP status during their leasehold from 
an owner who maintains BFPP status. 19 Regarding tenants who may not be able to derive BFPP 
status from a BFPP owner because the owner has lost its BFPP status, EPA generally intends to 
exercise its enforcement discretion in accordance with the policy set fmth in the Tenants 
Guidance. 

16 Although indemnification agreements may allocate responsibility for cleanup costs between a purchaser and seller, they do not 
relieve a party of its CERCLA liability. See CERCLA § 107(e). 
17 Please note, however, that a recent judicial decision addressed the applicability of the "no affiliation" requirement to a liability 
release agreement, which the cou1t held was one basis, among others, for rejecting a party's claim for liability protection as a 
BFPP. Ashley II of Charleston, LLC v. PCS Nitrogen, Inc., 2011 WL 2119256 (D.S.C. May 27, 2011), oppea/flled, No. 11-1662 
(4111 Cir. June 24, 2011). Based on the facts before it, the court found that the purchaser failed to satisfy the "no affiliation" 
requirement due to a release agreement, in which the purchaser agreed to release the seller as to environmental liability at the site 
at issue, and the purchaser's subsequent efforts to dissuade EPA from taking an enforcement action against the seller. Jd. at 60. 
18 Hereinafter referred to as "tenant/purchaser." 
19 If the landlord is not a PRP by virtue of qualifying as a BFPP, the tenant may already be a BFPP. See Enforcement Discretion 
Guidance Regarding the Applicability of the Bona Fide Prmpective Purchaser Definition in CERCLA § 101(40) to Tenants, 
(Nakayama and Bodine l/14/09) (available at: http://www.epa.gov/compliance/resources/policics/cleanup/superfundfbfpp~tenant~ 
mem.pdf). 
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Questions regarding this guidance and affiliation questions in general should be directed to Mary 
Godwin in EPA's Office of Site Remediation Enforcement at (202) 564-5114 or 
godwin.mary@epa.gov and to the Brownfield Coordinator in the appropriate EPA Regional 
office (please see http://www.epa.gov/brownfields/corcntct.htm for contact information). 

cc: Karin Leff, OSRE 
Greg Sullivan, OSRE 
David Lloyd, OBLR 
John Michaud, OGC 
Jennifer Lewis, OGC 
Daniel Schramm, OGC 
Jim Woolford, OSRTI 
Ben Fisherow, DOJ 
Leslie Allen, DOJ 
EPA Brownfields Affiliation Workgroup 
EPA BART National Workgroup 
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